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United States Court of Appeals for the 
District of Columbia 


I 
I 

A. District Court of the United States 

For the District of Columbia 

Civil Action No. 6905 
Harry A. Meyer, Plaintiff , 

v - i 

Henry Morgenthau, Jr., individually and as Secretary of 
the Treasury of the United States, et ah, Defendants. 

United States of America, 

District of Columbia, $s: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following- papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint 

Filed May 7 1940 

In the District Court of the United States 
For the District of Columbia 

Civil Action File No. 6905 j 

Harry A. Meyer, 701 Union Trust Building, Washington, 

D. C., Plaintiff , 

v. 

Henry Morgenthau, Jr., individuallv and as Secretarv of 
the Treasury of the United States, Treasury Depart¬ 
ment, Washington, D. C., Harry M. Durning, individ¬ 
ually and as Collector of Customs of the United States 
for the District of New York, Customs House, New 
York City, and United Fruit Company, a New Jersey 
corporation, 1514 K Street, N. W., Washington, D. C., 
Defendants. 

1. This is a civil cause arising under the customs laws of 

the United States over which this Court has jurisdiction 
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pursuant to the provisions of Title IS, Section 44, District 
of Columbia Code, as amended, and Title 28, Section 41(5), 
United States Code, as amended. 

2. The plaintiff Harry A. Meyer is and has been for some 
years regularly employed on an annual salary as a deputy 
surveyor of customs of the United States for the Port of 
New York. 

3. The defendant Henry Morgentliau, Jr., is the duly 
appointed, qualified and acting Secretary of the Treasury 
of the United States and as such has general supervision 
and control over the United States Customs Service and is 
charged with the duty of fixing the rate of extra compensa¬ 
tion for overtime services of plaintiff and other customs 
officers and employees similarly situated, in the manner 

and form established by the Act of February 13,1911, 
2 eh. 46, section 5, 36 Stat. 901, as amended by the Act 
of February 7,1920, ch. 61, 41 Stat. 402,19 U. S. Code 
Sec. 267. 

4. The defendant Harry M. Du ruing is the duly appointed, 
qualified and acting Collector of Customs of the United 
States for the District of New York, including the Port of 
New York, and as such has general supervision and control 
over plaintiff and other customs officers and employees 
similarly situated in said District, and is charged with the 
duty of paying to plaintiff and other customs officers and 
employees the proper amount of extra compensation for 
overtime services rendered in connection with the lading 
or unlading of vessels at night or on Sundays or holidays, 
and with the duty of collecting this amount from the master, 
owner, agent or consignee of any vessel so permitted to lade 
or unlade at night or on Sundays or holidays, pursuant to 
the provisions of the Act of February 13, 1911, ch. 46, sec¬ 
tion 5, 36 Stat. 901, as amended bv the Act of February 7, 
1920, ch. 61, 41 Stat. 402, 19 U. S. Code Sec. 267. 

5. The defendant United Fruit Company is a corporation 
organized and existing under the laws of the State of New 
Jersey, doing business in the State of New York and in the 
District of Columbia, and owning and operating a fleet of 
steamships calling at frequent intervals at the Port of New 
York. 

6. Section 5 of the Act of February 13, 1911, ch. 46, 36 
Stat. 901, as amended by the Act of February 7,1920, ch. 61. 
41 Stat. 402,19 U. S. C. Sec. 267, provides: 
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“The Secretary of the Treasury shall fix a reasonable 
rate of extra compensation for overtime services of in¬ 
spectors, storekeepers, weighers, and other customs officers 
and employees who may be required to remain on duty 
between the hours of five o’clock postmeridian and eight 
o’clock antemeridian, or on Sundays or holidays, to perforin 
services in connection with the lading or unlading of cargo, 
or the lading of cargo or merchandise for transportation in 
bond or for exportation in bond or for exportation with 
benefit of drawback, or in connection with the receiving or 
delivery of cargo on or from the wharf, or in connection 
with the unlading, receiving, or examination of pas- 
3 sengers’ baggage, such rates to be fixed on the basis 
of one-half day’s additional pay for each two hours 
or fraction thereof of at least one hour that the overtime 
extends beyond five o’clock postmeridian (but not to exceed 
two and one-half days’ pay for the full period from five 
o’clock postmeridian to eight o’clock antemeridian), and 
two additional davs’ pav for Sunday or holiday dutv. The 
said extra compensation shall be paid by the master, owner, 
agent, or consignee of such vessel or other conveyance when¬ 
ever such special license or permit for immediate lading or 
unlading or for lading or unlading at night or on Sundays 
or holidays shall be granted to the collector of customs, who 
shall pay the same to the several customs officers and em¬ 
ployees entitled thereto according to the rates fixed therefor 
by the Secretary of the Treasury. Such extra compensa¬ 
tion shall be paid if such officers or employees have been 
ordered to report for duty and have so reported, whether 
the actual lading, unlading, receiving, delivery, or examina¬ 
tion takes place or not. In those ports where customary 
working hours are other than those hereinabove mentioned, 
the collector of customs is vested with authority to regulate 
the hours of customs employees so as to agree with prevail¬ 
ing working hours in said ports, but nothing contained in 
this section shall be construed in any manner to affect or 
alter the length of a working day for customs employees or 
the overtime pay herein fixed.” 

7. From February 7, 1920, continuously until August 4, 
1938, the Secretary of the Treasury fixed the rate of over¬ 
time compensation of customs employees upon the basis of 
a regular day’s pay as provided in the above statute. In a 
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letter of October 23, 1936, to Earl J. Davis, representing 
Detroit Lodge No. 176 of the American Federation of Gov¬ 
ernment Employees, in connection with a complaint on the 
interpretation of the statute, the Treasury Department, 
through Stephen B. Gibbons, Assistant Secretary, stated 
that: 

“Under the overtime act it is mandatory upon the Secre¬ 
tary to fix a reasonable rate of extra compensation. The 
Secretary has no discretion insofar as the amount of extra 
compensation earned is concerned as the Act prescribes 
the formula for computing this when overtime services are 
rendered. The Secretary's discretion is limited to a deter¬ 
mination of the circumstances under which extra compensa¬ 
tion, as authorized by the act, is reasonable. There is no 
authority of law or regulation for charging private interests 
extra compensation for services which are rendered during 
an employee's regular tour of duty.” 

8. On August 4, 1938, the defendant Henry Morgenthau, 
Jr., through Wayne C. Taylor, then Acting Secretary, ap¬ 
proved Treasury Decision 49,669, amending Article 1244 of 
the Customs Regulations by inserting the following new 
sub-paragraph: 

4 “(a) The daily rate of extra compensation for 

overtime services of customs officers and employees 
is fixed at the gross daily rate of regular compensation pay¬ 
able by the customs service to a customs officer or employee 
except when such gross daily rate of regular compensation 
is less than $5 or more than $8, then the daily rate of extra 
compensation is fixed at a minimum of $5 or a maximum of 
$8, as the case may be.” 

9. The regular compensation of plaintiff Harry A. Meyer 
is, and has been since August 1, 1939, fixed at the sum of 
$9.72 per day. 

10. On January 3, 1940, the defendant United Fruit Com¬ 
pany, through its attorney in fact, Arthur 0’Leery, made 
application on Customs Form 3853-A to the defendant 
Harry M. Durning, as Collector of Customs, for a permit to 
unlade merchandise or baggage from its vessel, the steam¬ 
ship Jamaica, at Pier 7, North River, New York City, on 
Sunday, January 7, 1940, between the hours of 5 p. m. and 
8 a. m., requested the services of customs officers and em- 
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ployees in connection with the unlading of said vessel, and 
tiled a bond in the sum of $50,000, pursuant to the provisions 
of Sections 448(a) and 450-452 of the Tariff Act of 1930, as 
amended, 4G Slat. 715, 52 Stat. 1082, 19 U. S. Code Secs. 
1448(a), 1450-1452, and the Customs Regulations of 1937, 
Art. 112. A pliotostatic copy of this application and the 
permit granted thereon is attached hereto as Exhibit A and 
is hereby made a part hereof. 

11. On January 3.1940, the said application was granted 
by defendant Harry M. Du ruing, Collector, by F. Gallozzi, 
Deputy Collector, and Permit No. 9525 duly issued. See Ex¬ 
hibit A, attached hereto. 

12. Pursuant to said permit the defendant United Fruit 
Company caused its said vessel, the steamship Jamaica, to 
be berthed and unladen at Pier 7, North River, New York 
City, between the hours of 5 p. m. and 6.20 p. m. on Sunday, 
January 7, 1940. 

13. Plaintiff Harry A. Meyer was duly and prop- 
5 erlv assigned to duty by the defendant Harry M. 

Durning in connection with the said unlading of the? 
steamship Jamaica on January 7, 1940. 

14. Pursuant to said assignment, plaintiff reported for 
duty at said Pier 7, North River, at 5 p. m. on January 7, 
1940, and was actively engaged in the performance of his 
duties as deputy surveyor in connection with the unlading 
of the said steamship Jamaica from that hour until 6.20 
p. m., when the unlading was completed and he went off duty. 

15. After completion of said duty, plaintiff properly filled 
out and signed a pay voucher (Customs Form 4961-A) for 
one hour and twenty minutes of overtime service rendered 
in connection with the unlading of said steamship Jamaica 
on January 7, 1940, said voucher calling for payment of 
extra compensation in the amount of $4.86, calculated on a 
regular rate of pay of $9.72 a day. 

16. On the same day, January 7, 1940, plaintiff signed a 
“statement of services rendered” (Customs Form 3853-B) 
stating that on that date he performed one hour and twenty 
minutes of overtime service for which he was entitled to 
$4.86 calculated on a rate of pay of $9.72 a day. 

17. At some time between Januarv 7, 1940 and Februarv 
13, 1940, the defendant Harry M. Durning, personally or 
through one of his agents or assistants, caused the voucher 
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referred to in Paragraph 15, and the “statement of services 
rendered”, referred to in Paragraph 1G, to be amended by 
interlineation, without the knowledge or consent of said 
plaintiff to provide for extra compensation of only $4.00, 
calculated on a rate of pay of $8.00 a day. A photostatic 
copy of the voucher, showing this amendment, is attached 
hereto as Exhibit 15 and is hereby made a part hereof. A 
photostatic copy of the “statement of services rendered”, 
as amended, is attached hereto as Exhibit C and is 
6 hereby made a part hereof. 

18. On February 13, 1040, the defendant Ilarry M. 
Darning, acting by and through his agent and assistant, 
Don Iler, Regional Disbursing Officer, tendered plaintiff 
Harry A. Meyer a check drawn on the Treasurer of the 
United States in favor of said Harry A. Meyer as payee, for 
the sum of $4.00 as full extra compensation for the overtime 
services rendered on January 7, 1040, in connection with the 
aforementioned unlading of the steamship Jamaica on that 
date. 

10. On the next day, February 14, 1040, plaintiff rejected 
this check and returned it to the said Regional Disbursing 
Officer accompanied by a letter, a copy of which is annexed 
to this complaint as Exhibit D and is hereby made a part 
hereof. 


20. On the same day, February 14, 1040, plaintiff de¬ 
manded of defendant Harry M. Durning, Collector, in writ¬ 
ing the sum of $4.8G as his lawful compensation for said 
overtime services. Plaintiff also demanded that if the said 


defendant had not collected this amount from defendant 


United Fruit Company, he do so at once. A copy of this 
letter is annexed to this complaint as Exhibit E and is here¬ 
by made a part hereof. 

21. On the same day, plaintiff bv letter to the defendant 
Henry Morgenthau, Jr., demanded that he rescind T. D. 
49,669, purporting to amend Article 1244 of the Customs 
Regulations of 1937 fixing the rate of extra compensation 
for overtime services of plaintiff and other customs officers 
and employees, and fix the rate in accordance with the Act 
of February 13, 1911, eh. 46, section 5, 36 Stat. 901, as 
amended by the Act of February 7, 1920, ch. 61, 41 Stat. 
402, 19 U. S. Code Sec. 267. He also demanded that the 
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said Henry Morgenthau, Jr., Secretary of the Trea- 

7 sury, order and direct the defendant Harry H. Durn- 
ing, Collector of Customs for the District of New 

York, to pay over to him the sum of $4.86 as extra compen¬ 
sation for the overtime services performed in connection 
with the unlading of the steamship Jamaica on January 7, 
1940, or to take such steps as might be necessary to collect 
this amount from the defendant United Fruit Company for 
his use and benefit. A copy of this letter is annexed to this 
complaint as Exhibit F and is hereby made a part hereof. 

22. On Februarv 16, 1940, the defendant Harrv M. Durn- 
ing, Collector of Customs for the District of Xew York, by 
his duly authorized agent and assistant. G. AY. O’Keefe, 
Assistant Collector, forwarded to plaintiff a letter stating 
that the said Collector of Customs refused to comply with 
the demand for overtime compensation of $4.86, and renew¬ 
ing the tender of $4.00 as full payment for the overtime in 
question. A copy of this letter is annexed to this complaint 
as Exhibit G and is hereby made a part hereof. Plaintiff 
did not and never has since accepted this tender, but as¬ 
serts and at all times has asserted and urged that he is en¬ 
titled to the full amount claimed, $4.86. 

23. On February 29, 1940 plaintiff was sent a letter signed 
by Herbert E. Gaston, Acting Secretary of the Treasury of 
the United States, stating that the Secretary refused to 
comply with plaintiff’s demand of February 14. This let¬ 
ter is annexed to this complaint as Exhibit H and is hereby 
made a part hereof. 

24. Plaintiff has in the past frequently been assigned to 
perform overtime services at night and on Sundays and 
holidays, is at present subject to call at any time for such 
overtime work, and will in the future be assigned to per¬ 
form such services at regular intervals. Unless the erro¬ 
neous regulation promulgated on August 4, 1938, as 

8 Treasury Decision 46,669 is set aside, plaintiff will 
continue to suffer injury whenever called for overtime 

duty. 

25. In purporting to fix the rate of extra compensation 
for overtime services of customs officers and employees by 
the regulation promulgated on August 4, 1938, as Treasury 
Decision 49,669, the defendant Henry Morgen than, Jr., 
through Wayne C. Taylor, then Acting Secretary of the 
Treasury, exceeded the authority conferred on him by the 
Act of February 13, 1911, eh. 46, section 5, 36 Stat. 901, as 
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amended by the Act of February 7,1920, eh. 61, 41 Stat. 402, 
19 U. S. Code See. 267, and this regulation is null, void, and 
of no effect. 

26. It is the unqualified ministerial duty of the defendant 
Henry Morgenthau, Jr., as Secretary of the Treasury, to 
direct his agent, the defendant Harry M. Du ruing, as Col¬ 
lector of Customs for the District of New York, to determine 
the extra compensation for overtime on January 7, 1940, 
due to plaintiff, without regard to the invalid Regulation 
promulgated as Treasury Decision 49,669, and it is the un¬ 
qualified ministerial duty of the said liarrv M. Durning ac¬ 
cordingly to pay over to the plaintiff the sum of $4.86, or to 
collect this amount from defendant United Fruit Company 
for the use and benefit of plaintiff. 

27. It is unlawful and contrary to the Act of February 
13, 1911, eh. 46, section 5, 36 Stat. 901, as amended by the 
Act of February 7, 1920. eh. 61, 41 Stat. 402, 19 U. S. Code 
Sec. 267 for the defendant Henry Morgenthau, Jr., or any 
of his agents or assistants, or for the defendant Harry M. 
Durning or any of his agents or assistants to compute the 
plaintiff’s extra compensation for overtime services upon 
the basis set forth ia Treasury Decision 49,669, promulgated 
August 4, 193S. Unless they are restrained the said de¬ 
fendants will compute plaintiff’s extra compensation upon 
this unlawful basis, and will continue to do so for all over¬ 
time services to be performed by plaintiff and other 

9 similarly situated customs officers and employees. 

Plaintiff has no adequate remedy at law and will suf¬ 
fer irreparable damage unless enforcement of this invalid 
regulation is enjoined. 

WHEREFORE, the plaintiff prays: 

1. That this Court make and enter a declaratory judg¬ 
ment declaring, adjudging, and decreeing: 

(a) That the regulation promulgated on August 4, 1938 

as Treasure Decision 49,669 is null, void and of no effect to 
•> 

the extent that it purports to fix “the daily rate of extra 
compensation for overtime services of customs officers and 
employees’’ at any amount other than the “gross daily rate 
of regular compensation payable by the customs service”, 
because contrary to the express provisions of the Act of 
Februarv 13,19il, eh. 46, section 5, 36 Stat. 901, as amended 
by the Act of February 7, 1920, eh. 61, 41 Stat. 402,19 U. S. 
Code Sec. 267; 
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(b) That plaintiff is entitled by law to $4.86 as extra com¬ 
pensation for overtime services rendered in connection with 
the unlading of the steamship Jamaica at the Port of New 
York on January 7, 1940; 

(c) That it is the duty of the defendant Henry Morgen- 
thau, Jr., to fix the rate of extra compensation for overtime 
services of plaintiffs and other customs officers and em¬ 
ployees at one-half day’s additional pay for each two hours 
or fraction thereof of at least one hour that the overtime 
extends beyond five o’clock postmeridian (but not to exceed 
two and one-half* days’ pay for the full period from five 
o’clock postmeridian to eight o’clock antemeridian, and two 
additional days’ pay for Sunday or holiday duty); 

(d) That it is the duty of the defendant Henry 
10 Morgenthau, Jr., to order his agents and assistants, 
including defendant Harry M. Burning, to pay over 
to plaintiff Harry A. Meyer the sum of $4.86, or to take the 
necessary steps to collect this amount from the defendant 
United Fruit Company for the use and benefit of the plain¬ 
tiff as full extra compensation for tbe overtime services ren¬ 
dered by said plaintiff in connection with the unlading of the 
steamship Jamaica at the Port of New York on January 7, 
1935; and 

(e) That it is the duty of the defendant Harry M. Burn¬ 
ing to take the above-mentioned action. 

2. That this Court enter judgment against the defendant 
United Fruit Companv in favor of the defendant Harrv 
M. Burning, individually and as Collector of Customs, for 
the use and benefit of plaintiff in the sum of $4.86, or 

3. In the alternative, that this Court enter judgment 
against the defendant Harry M. Burning, individually and 
as Collector of Customs for the District of New York, in 
favor of plaintiff for the sum of $4.86, or 

4. In the alternative, 

(a) That this Court order, command and direct the defen¬ 
dant Henry Morgenthau, Jr., to perform the duty imposed 
upon him, as Secretary of the Treasury, by the Act of 
February 13,1911, eh. 46, section 5, 36 Stat. 901, as amended 
by the Act of February 7, 1920, oh. 61, 41 Stat. 402, 19 U. S. 
Code Sec. 267, and fix the rate of extra compensation for 
overtime services of plaintiff and other customs officers and 
employees at one-half day’s additional pay for each two 
hours or fraction thereof of at least one hour that the over- 
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time extends beyond five o’clock postmeridian (but not to 
exceed two and one-lmlf days’ pay for the full period from 
five o’clock postmeridian to eight o’clock antemeridian), 
and two additional days’ pay for Sunday or holiday 

11 duty; and to direct his agents and assistants includ¬ 
ing defendant Harry M. Durning, to pay over to 

plaintiff the sum of $4.86, or to collect this amount from the 
defendant United Fruit Company for the use and benefit of 
plaintiff as full extra compensation for the overtime ser¬ 
vices rendered by plaintiff in connection with the unlading 
of the steamship Jamaica at the Port of New York on Janu¬ 
ary 7,1940; and 

(b) That this Court order, command and direct the de¬ 
fendant Harry M. Durning to perform the duty imposed up¬ 
on him, as Collector of Customs for the District of New 
York, by the Act of February 13, 1911, ch. 46, section 5, 36 
Stat. 901, as amended by the Act of February 7, 1920, ch. 
61,41 Stat. 402,19 U. S. Code Sec. 267 and pay over to plain¬ 
tiff the sum of $4.86, or collect these amounts from the de¬ 
fendant United Fruit Company for the use and benefit of 
plaintiff. 

5. In the alternative, that this Court enjoin the defen¬ 
dants Henry Morgenthau, Jr., and Harry M. Durning, di¬ 
rectly or through their agents, assistants or subordinates 
from enforcing paragraph (a) of Article 1244 of the Cus¬ 
toms Regulations of 1937 as amended by Treasury Decision 
49,669, or from using or relying upon said paragraph in de¬ 
termining the extra compensation due plaintiff for overtime 
services rendered in connection with the unlading of the 
steamship Jamaica at the Port of New York on January 7, 
1940, or in determining the extra compensation due plain¬ 
tiff for any other overtime services rendered or to be ren¬ 
dered as a customs officer or employee of the United States. 

6. That plaintiff have judgment against the defendants 
and each of them for costs. 

7. For such other and further relief as this Court 

12 may deem just and proper. 

DEAN G. ACHESON 
W. GRAHAM CLAYTOR, Jr. 
CHARLES A. HORSKY 
Attorneys for Plaintiff. 
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Verification 

Harry A. Meyer, being duly sworn, deposes and says that 
he is the plaintiff named in the foregoing complaint, that he 
has read the same, and that he verily believes the facts 
therein stated to be true. 


HARRY A. MEYER 


Subscribed and sworn to before me this 22nd dav of April, 
1940. 


LESTER LEVEY 

(Notarial Seal) Notary Public , Kings Co. N. Y. 

Commission expires March 30, 1942 
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APHJCATKM AND fEMBT TO LADE MERCHANDISE OR BAGGAGE, OR UNLADE MERCHANDISE, 

BAGGAGE, OR PASSENGERS, AND FOR OVERTIME SERVICES 


0 UNITED STATES CUSTOMS SERVICE 
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£ © * S rr B 
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in oomJwtfenVIth %5tnading or unlading, or the entry or e$arpn8e tphip' v abeel or the Issuance of her marine documents or recording of 
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Itjj btreoy torfed But all oargo discharged under this appnoaPongnelhnmaln upon the wharf or other place of u nl ad in g until released 
br a pBjalt tlteraorCSr Removed In conformity with th£>w>na ofjho^gu& gAieral-order permit, to be issued after the entry of the vessel 
at the fistpmbaujp, £n<Pthat the said vessel and its jpsnajNnaiPBe WekKHabhTfor all duties which may be found to be due the Government 
on aceottotcef finiKoftldfi of the cargo lost or stolem/tow^^Vh«^af»f Itsolsehargo from the vessel and before released by proper delivery 
permit •rAbnefindyrne general-order permit: ape, (■nturiEnoirft twt tWrllabllity to the owners of any portion of the cargo and responsibility 
for Its care (pattnil terlifialred nor affected by qC# ,^o#nn for thlf application. 8 pedal application is made for the send oca of customs 

officers ad<ti*ploi*ejgtiSing other than official ho»rff > qj!b?.-A$...j£.-., 1M , at....(a. m.) (p. m.) 

• . S^T- S e r l«ni<dM. holiday. nlrtO (SUM boor) 


Uffaur, *44.) 


. arrived or expected 


.1.7*40., 1»» . Immediately^ after 

istrand/or for the services of customs omoers and employees 
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I lading and unlading ... 


Bond for $1000 
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17 Exhibit D 

Filed May 7 1940 

February 14,1940 

Don Her, Esq. 

Regional Disbursing Officer 
Port of New York 
U. S. Customs House 
New York, New York 

Dear Sir: 

I received from your office yesterday a check drawn by the 
United States in niv favor in the sum of $4.00, tendered to 
me as full compensation for overtime services rendered by 
me as Deputy Surveyor in connection with the unlading on 
Sunday, January 7, 1940, between the hours of 5 p. m. and 
6:20 p. m., of the steamship Jamaica, owned and operated 
by the United Fruit Company, pursuant to Permit No. 9525. 

I hereby refuse the tender of $4.00 as compensation for 
said overtime services and formally request the payment of 
the $4.S6 to which I am entitled by law, for the reasons more 
fully set forth in my letters of this date to the Honorable 
Harry M. Durning and the Honorable Henry Morgenthau, 

Jr., copies of which I enclose. I am returning herewith the 
check which you sent me. 

Respectfully, 

I 

Deputy Surveyor 
U. S. Customs Service 
Port of New York 

18 Exhibit E 

Filed May 7 1940 

February 14, 1940 

Hon. Harry M. Durning 
Collector of Customs 
District of New York 
New York, New York 

j 

Dear Sir: 

I 

Acting on your behalf Mr. Don Her, Regional Disbursing 
Officer for the port of New York, yesterday tendered to me a 
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check for $4.00 as full compensation for one hour and twenty 
minutes of overtime services rendered by me as Deputy 
Surveyor at the Port of New York in connection with the 
unlading on Sunday, January 7, 1940, between the hours of 
5 p. m. and 6.20 p. m. of the steamship Jamaica, owned and 
operated by the United Fruit Company, pursuant to Permit 
Xo. 9525. 

Under the provisions of the Act of Congress of February 
13, 1911, ch. 46, section 5, as amended, 19 U. S. Code Sec. 
267, the extra compensation for overtime services rendered 
by deputy collectors is required to be fixed 

“on the basis of one half day’s additional pay for each two 
hours or fraction thereof at least one hour that the overtime 
extends beyond five o’clock postmeridian (but not to exceed 
two and one-half days’ pay for the full period from five 
o’clock postmeridian to eight o’clock antemeridian) . . .” 

My regular daily pay is, and has been since August 1, 
1939, fixed at $9.72 per day. Under the above-quoted statute, 
I am therefore entitled to the sum of $4.86 for the one hour 
and twenty minutes of overtime services rendered in connec¬ 
tion with the unlading of the steamship Jamaica on January 
7, 1940, as stated in the voucher (customs form 4961) and 
statement (customs form 4961) signed by me on that date. 

I hereby refuse the tender of $4.00 as compensation 
19 for said overtime services, and am returning the 
check today directly to Mr. Her together with a letter, 
a copy of which is enclosed. I also respectfully request the 
payment of the $4.86 to which I am entitled under the 
statute, said amount to be paid out of funds of the United 
States appropriated for “Collecting the Revenue from Cus¬ 
toms” as provided in Article 1246, Customs Regulations of 
1937. If you have not yet collected this amount from the 
United Fruit Company, I request that you do so at once, by 
suit in your name for my use and benefit if necessary. 

Respectfully, 

Deputy Surveyor 
U. S. Customs Service 
Port of New York 


HARRY A. MEYER VS. HENRY MORGENTHAU, JR. 


19 


20 Exhibit F 

Filed May 7 1940 

February 14,1940 

Hon. H^iry Morgenthau, Jr. 

Secretary of the Treasury 
Washington, D. C. 

Dear Mr. Secretary: 

Acting on your behalf Mr. Don Her, Regional Disbursing 
Officer for the Port of New York, today tendered to me $4.00 
as full compensation for one hour and twenty minutes of 
overtime services rendered by me as Deputy Surveyor at 
the Port of New York in connection with the unlading on 
Sunday, January 7, 1940, between the hours of 5 p. m. and 
6.20 p. m., of the steamship Jamaica, owned and operated by 
the United Fruit Company, pursuant to Permit No. 9525. 

Under the provisions of the Act of Congress of February 
13, 1911, ch. 46, section 5, as amended, 19 U. S. Code Sec. 
267, you are required to fix the extra compensation for over¬ 
time services rendered by deputy collectors 

“on the basis of one-half day’s additional pay for each two 
hours or fraction thereof at least one hour that the overtime 
extends beyond five o’clock postmeridian (but not to exceed 
two and one-half days’ pay for the full period from five 
o’clock postmeridian to eight o’clock antemeridian) . . .” 

On August 4,1938, Wayne C. Taylor, Acting Secretary of 
the Treasury, on your behalf promulgated T. D. 49,669, 
purporting to fix the rate of compensation upon a different 
basis: 

“The daily rate of extra compensation for overtime services 
of customs officer^ and employees is fixed at the gross daily 
rate of regular compensation payable by the customs service 
to a customs officer or employee except when such gross 
daily rate of regular compensation is less than $5 or more 
than $8, then the daily rate of extra compensation is fixed at 
a minimum of $5 or a maximum of $8, as the case may be.” 

My regular daily pay is, and has been since August 1, 
1939, fixed at $9.72 per day. I am informed and believe 
that the above-quoted Treasury Decision is invalid, and 
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21 that it should be disregarded in calculating my over¬ 
time pay. I therefore believe that under the statute 

I am entitled to the sum of $4.86 for the one hour and twenty 
minutes of overtime services rendered in connection with 
the unlading of the steamship Jamaica on January 7, 1940, 
and I have for this reason refused to accept the check ten¬ 
dered to me by Mr. Her. Copies of my letters to Mr. Iler 
and to Hon. Harry M. Du ruing, Collector of Customs for 
the District of New York, are enclosed. 

I hereby formally request, therefore, that you rescind 
T. D. 49,669 and fix the rate of overtime compensation of 
customs employees as provided in the statute. I further 
respectfully request that you order and direct the Collector 
of Customs for the District of New York, Hon. Harry M. 
Durning, to pay over to me the sum of $4.86 to which I am 
entitled for the overtime services mentioned above, or to 
take such steps as may be necessary to collect this amount 
from the United Fruit Company for my use and benefit, as 
provided in the statute. 

Respectfully, 

Deputy Surveyor 
U. S. Customs Service 
Port of New York 

22 Exhibit G 

Filed May 7 1940 

In Reply Refer to: 
BMA :LM 

Treasury Department 
United States Customs Service 
New York, N. Y. 

February 16, 1940 

Mr. Harry A. Meyer, 

Deputy Surveyor, 

Surveyor’s Office, 

Custom House, 

New York, New York 

Sir: 

Receipt is acknowledged of your communication, dated 
February 14, 1940, addressed to Harry M. Durning, Col- 
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lector of Customs, in connection with a check for $4.00 ten¬ 
dered to you by Mr. Don Her, Regional Disbursing Officer 
for the Port of New York, as full compensation for one hour 
and twenty minutes of overtime services rendered in con¬ 
nection with the unlading on Sunday, January 7, 1940, be¬ 
tween the hours of 5 P. M. and 6:20 P. M. of the SS Jamaica. 

Receipt is also acknowledged of your letter, dated Feb¬ 
ruary 14, 1940, addressed to Don Iler, Esq., Regional Dis¬ 
bursing Officer for the Port of New York in connection with 
the same matter. 

It is noted that in both of the above-mentioned letters you 
have refused the said tender of $4.00 and have requested 
that payment of $4.86 be made to you. 

Please be advised that this office refuses to comply with 
your request for payment of the sum of $4.86. However, 
we herewith again tender to you the sum of $4.00 and upon 
receipt of advice from you that this tender will be accepted, 
we shall instruct Mr. Iler to again forward the check to you. 

Respectfully, 

/s/ G. W. O’KEEFE, 

Assistant Collector . 

23 Exhibit H 

Filed May 7 1940 

The Secretary of the Treasury 
Washington 

Feb 29 1940 

Mr. Harry A. Meyer, 

Deputy Surveyor of Customs, 

U. S. Custom House, 

New York, N. Y. 

Sir: 

This will acknowledge receipt of your letter of February 
14, 1940, in which you contend that T. D. 49669, fixing the 
rate of overtime compensation for customs officers and em¬ 
ployees, is contrary to law\ 

You request that I rescind T. D. 49669, fix a rate in ac¬ 
cordance with your interpretation of the statute involved, 
and direct that the collector of customs at the port of New 
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York pay to you, or collect for you, the amount to which you 
claim to be entitled for certain overtime services performed 
by you. 

It is believed that the rate fixed by T. D. 49669 is reason¬ 
able and is authorized by the statute pursuant to which it 
was fixed, and, therefore, I must deny your requests. 

Very truly yours, 

/%/ HERBERT E. GASTON 

Acting Secretary of the Treasury. 

24 Motion to Dismiss 

Filed July 22 1940 
# # # 

The defendant Henry Morgenthau, Jr., Secretary of the 
Treasury, moves the Court to dismiss the complaint on the 
grounds: 

1. That the complaint fails to state a claim against the 
defendant on which relief can be granted. 

2. To dismiss the complaint on the ground that the Court 
lacks jurisdiction over the subject matter of the complaint. 

EDWARD M CURRAN 
. I. I. 

United States Attorney 

JOHN L LASKEY 
Assistant United States Attorney 
Attorneys for Defendant Morgenthau. 
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25 Order Consolidating Causes For Hearing 

Filed September 30 1940 j 

In the District Court of the United States 

For the District of Columbia j 

Civil Action No. 6905 

Harry A. Meyer, Plaintiff , 

vs. 

Henry Morgenthau, Jr., Secretary of the Treasury, Harry 
M. Dubning, Collector of Customs, New York, United 
Fruit Company, a Corporation, Defendants. 

Civil Action No. 6904 

Joseph F. Calt.ahan, Plaintiff, 

vs. 

United States of America, Defendant. 

On motion of counsel for plaintiffs, and without objection 
of counsel for defendants, it is hereby ordered, adjudged 
and decreed that the above-entitled causes be and they 
hereby are consolidated for hearing pursuant to the pro¬ 
visions of Rule 42(a) of the Federal Rules of Civil Proce¬ 
dure. 

ALFRED A. WHEAT, 

Chief Judge 

September 30, 1940 


26 Opinion 

Filed October 21 1940 

# # # 

The Statute in question in this ease provides: 

“The Secretary of the Treasury shall fix a reasonable 
rate of extra compensation for overtime services of in¬ 
spectors, storekeepers, * # * who may be required to re¬ 
main on duty between the hours of five o’clock postmeridian 
and eight o’clock antemeridian, or on Sundays or h»lidavs, 
to perform services in connection with the lading or un- 
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lading of cargo * * * such rates to be fixed on the basis 
of one-half day’s additional pay for each two hours or 
fraction thereof of at least one hour that the overtime ex¬ 
tends beyond five o’clock postmeridian (but not to exceed 
two and one-half days’ pay for the full period from five 
o’clock postmeridian to eight o’clock antemeridian), and 
two additional days’ pay for Sunday or holiday duty.” * * * 

The plaintiff contends that under this statute he is en¬ 
titled to be paid for overtime work at his regular rate of 
compensation. I think that to adopt this construction would 
be to ignore the plain provision of the Statute that the Sec¬ 
retary “shall fix a reasonable rate of compensation for 
overtime services.” The Statute does fix the period for 
which overtime pay may be allowed, but the rate of pay is 
in the discretion of the Secretarv of the Treasury. I think 
that this construction, which is that of the Secretary, is ncff 
only a permissible one but the correct one. While it is true 
that a former Secretary of the Treasury took a different 
view, which is of course entitled to great weight, neither 
that fact nor any legislative history of the Act is controlling. 

The motions to dismiss should be sustained. 

BAILEY, 

J. 


27 Judgment Dismissing Complaint. 

Filed October 24 1940 

# * # 

This cause coming on to be heard at this Term, and there¬ 
upon and in consideration thereof, it is, by the Court, this 
24th day of October, 1940,— 

Adjudged, Ordered and Decreed, That the complaint 
herein be, and the same hereby is, dismissed in accordance 
with the opinion of the Court filed October 21, 1940. 

JENNINGS BAILEY, 

Justice. 
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28 Notice of Appeal 

Filed November 8 1940 

# • # 

Notice is hereby given that Harry A. Meyer, plaintiff 
above named, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the final judg¬ 
ment dismissing the complaint in this action, entered on 
October 24, 1940. 

DEAN ACHESON 
W. GRAHAM CLAYTOR, JR 
C A HORSKY, 

Attorneys for Plaintiff. 

Memorandum 

November 8—1940. 

Undertaking on appeal of plaintiff $250.00—filed. 

29 Designation of Record 

Filed November 12 1940 

* • # 

The following portions of the record are hereby desig¬ 
nated by the above-mentioned plaintiff-appellant to be in¬ 
cluded in the transcript to be prepared by the Clerk of the 
District Court of the United States for the District of Co¬ 
lumbia for transmission to the Clerk of the United States 
Court of Appeals for the District of Columbia: 

1. Complaint, including all exhibits thereto, filed May 8, 
1940. 

2. Motion to Dismiss, filed July 22, 1940. 

3. Order consolidating causes for hearing, filed Septem¬ 
ber 30, 1940. 

4. Opinion sustaining motion to dismiss, filed October 21, 
1940. 

5. Judgment dismissing complaint, entered October 24, 
1940. 
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6. Notice of Appeal, filed November 8, 1940. 

7. This designation. 

DEAN ACHESON 
W. GRAHAM CLAYTOR, JR. 

C. A. HORSKY 
Attorneys for Plaintiff. 

Service of the foregoing Designation acknowledged this 
12th day of November, 1940. 

JOHN L. LASKEY 
W. S. T. 

Attorney for Morgenthau and Darning 

Service of a copy of the foregoing was made by registered 
mail on the United Fruit Company, William K. Jackson, 
vice president, this 12th day of November, 1940. 

W. GRAHAM CLAYTOR, JR. 

30 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 29, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 6905, Civil Action, 
wherein Harry A. Meyer is Plaintiff and Henry Morgen¬ 
thau, Jr., individually and as Secretary of the Treasury of 
the United States, et al., are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 14th day of December, 1940. 

C E STEWART, 

(Seal) Cleric. 

Endorsed on cover: No. 7799. Harry A. Meyer, Appel¬ 
lant, vs. Henry Morgenthau, Jr., Individually &c., et al. 
United States Court of Appeals for the District of Co¬ 
lumbia Filed Dec 16 1940 Joseph W. Stewart Clerk 







Supplemental Transcript of Record 
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District of Columbia 

JANUARY TERM, 1941. 


HARRY A. MEYER, APPELLANT 


HENRY MORGENTHAU, JR., INDIVIDUALLY AND 
AS SECRETARY OF THE TREASURY OF THE 
UNITED STATES, ET AL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA. 


FILED JANUARY 17, 1941 


PRINTED FEBRUARY 20. 1941 




United States Court of Appeals for the 
District of Columbia 

JANUARY TERM, 1941. 

No. 7799 

HARRY A. MEYER, APPELLANT, 

VS. 

HENRY MORGENTHAU, JR., INDIVIDUALLY AND 
AS SECRETARY OF THE TREASURY OF THE 
UNITED STATES, ET AL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA. 


Endorsed: United States Court of Appeals for the District 

of Columbia Filed Feb 17 1941 Joseph 
W. Stewart, Clerk. 

United States Court of Appeals 
For the District of Columbia 

No. 7799 

Harry A. Meyer, Appellant, 
v. 

Henry Morgenthau, Jr., individually and as Secretary of 
the Treasury, et al., Appellees. 

On Appeal from the District Court of the United States 
for the District of Columbia 

Stipulation 

Whereas, the Clerk of the District Court, in compiling the 
record for transmission to this Court in the above case has 
inadvertently omitted the “Motion to Dismiss” filed in this 
case by defendant Harry M. Durning, copy of which is at- 
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taehed hereto and marked Exhibit A, and the “Motion to 
Dismiss” filed in this case by defendant United Fruit Com¬ 
pany, copy of which is attached hereto and marked Exhibit 
B, and 

Whereas, the said motions were required to be included 
in the record by the Clerk pursuant to Rule 75(g) of the 
Rules of Civil Procedure, 

Now, Therefore, it is stipulated by and among the attor¬ 
neys for the defendants Henry Morgenthau, Jr., Harry M. 
Durning and the United Fruit Company and the attorney 
for the plaintiff Harry A. Meyer that this stipulation and 
the said motions to dismiss, as attached hereto and certified 
by the Clerk of the District Court for the District of Colum¬ 
bia, shall be printed as a supplemental record to be filed 
herein, with like effect as if originally they had been trans¬ 
mitted by the Clerk of said District Court and printed in 
the Transcript of Record. 

EDWARD M. CURRAN, 

United States Atty. 

JOHN L. LASKEY, 

Asst. U. S. Atty. 

Attorneys for Defendants Henry 
Morgenthau , Jr., and Harry M. 
Durning 

WM. K. JACKSON, 

Attorney for United Fruit Company 

C. A. HANLY, 

Attorney for Plaintiff Harry A. Meyer 

Endorsed: United States Court of Appeals for the District 

of Columbia Filed Feb 17 1941 Joseph 
W. Stewart, Clerk. 

District Court of the United States 
For the District of Columbia 

No. 6905 Civil Action. 

Harry A. Meyer, plaintiff 
vs. 

Henry Morgenthau, Jr., et al., defendant. 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, do hereby cer- 
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tify the annexed to be true and correct copies of the original 
Motion of United Fruit Company to Dismiss and Motion of j 
Harry M. Durning to Dismiss as they appear of record in 
the Clerk’s Office of said Court in the above-entitled cause, 
said copies to constitute supplemental record on appeal. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
this 12th day of February, 1941. 

CHARLES E. STEWART, 

Clerk , 

By K. M. HARVEY, j 

(Seal) Assistant Clerk. 

Filed September 7-1940 

In the District Court of the United States 
For the District of Columbia 

Civil Action File No. 6905 

; 

Harry A. Meyer, 701 Union Trust Building, Washington, 

D. C., Plaintiff, 

vs. 

Henry Morgenthau, Jr., individually and as Secretary of 
the Treasury of the United States, Treasury Depart- I 
ment, Washington, D. C., 

Harry M. Durning, individually and as Collector of Cus¬ 
toms of the United States for the District of New York, 
Customs House, New York City, and 

United Fruit Company, a New Jersey corporation, 1514 K 
Street, N. W., Washington, D. C., Defendants. 

Motion to Dismiss 

The defendant United Fruit Company moves the Court 
to dismiss the complaint on the grounds: 

1. That the complaint fails to state a claim against the 
defendant on which relief can be granted. 

2. To dismiss the complaint on the ground that the Court 
lacks jurisdiction over the subject matter of the complaint. 

UNITED FRUIT COMPANY 
By WM. K. JACKSON 

Vice President 
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Filed September 30 1940 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 6905 
Harry A. Meyer, Plaintiff , 
v. 

Henry Morgenthau, Jr., et al., Defendants. 

Motion to Dismiss 

The defendant Harry M. Durning moves the Court to dis¬ 
miss the complaint on the grounds: 

1. That the complaint fails to state a claim against the 
defendant on which relief can be granted. 

2. To dismiss the complaint on the ground that the Court 
lacks jurisdiction over the subject matter of the complaint. 

EDWARD M. CURRAN, 

United States Attorney 

JOHN L. LASKEY, 

Assistant United States Attorney 

Attorneys for Defendant Durning. 

Endorsed on cover: No. 7799 Meyer, Appellant v. Mor¬ 
genthau et al. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Feb 17 1941 Joseph W. Stewart, 
Clerk 
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HENRY MORGENTHAU, JR., Individually and as 
Secretary of the Treasury, HARRY M. DURN- 
ING, Individually and as Collector of Customs 
of the United States for the District of New 
York, and UNITED FRUIT COMPANY, Ap¬ 
pellees. 


BRIEF AND APPENDIX FOR APPELLANT 


OPINION BELOW 

The memorandum opinion of the court below (R. 
23-24) is unreported. 

jurisdictional statement 

This suit was brought by a United States customs 
employee in the District Court of the United States 
for the District of Columbia, to determine his right 
to receive the compensation established by law for 
overtime services rendered in connection with the un¬ 
lading of a steamship engaged in foreign commerce. 
A declaratory judgment and certain additional and 
alternative relief was sought against Henry Morgen- 
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thau, Jr., individually and as Secretary of the 
Treasury, Harry M. Durning, individually and as 
Collector of Customs for the District of New York, 
and the United Fruit Company, a New Jersey cor¬ 
poration doing business in the District of Columbia 
(R. 1-10). The District Court had jurisdiction of the 
suit under the provisions of Title 18, Section 44, Dis¬ 
trict of Columbia Code, and also by virtue of the 
provisions of Title 28, Section 41(5), United States 
Code, as amended. The three named defendants each 
entered an appearance and moved to dismiss the bill 
of complaint on the merits, so that no question of per¬ 
sonal jurisdiction or venue is presented. 1 

The District Court granted the defendants’ motions 
to dismiss the complaint for failure to state a claim 
on which relief could be granted, and on October 24, 
1940, entered a final judgment so dismissing the com¬ 
plaint (R. 24). Notice of appeal to this Court was 
filed within twenty days, on November 8, 1940 (R. 25). 
This Court has jurisdiction of the appeal under Title 
18, Section 26, District of Columbia Code. 

STATUTES AND REGULATIONS INVOLVED 

The relevant statutes and regulations involved are 
set out in the Appendix at pp. 35-50, infra. 

STATEMENT 

The allegations of the complaint (R. 1-10), which 
are admitted by the motions to dismiss, may be sum¬ 
marized as follows: 

Appellant is and has been for some years regularly 
employed as a deputy surveyor of customs at the Port 

1 The appearance and motion to dismiss of defendant Morgenthau 
appears in the record at p. 22. The similar appearances and motions 
of defendants Durning and United Fruit Company appear in the 
supplemental record. 
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of New York (R. 2). On January 3,1940, the appellee 
United Fruit Company was granted a permit by ap¬ 
pellee Harry M. Durning, Collector of Customs, to 
unlade merchandise or baggage from its vessel, the 
S.S. Jamaica, at Pier 7, North River, New York City, 
on Sunday, January 7, 1940 (R. 4-5), pursuant to the 
provisions of Section 448(a) and 450-452 of the Tariff 
Act of 1930, as amended (Appendix, pp. 38-40, infra). 
Appellant was thereupon duly and properly assigned 
to duty in connection with the unlading of this ship, 
and was actively engaged in the performance of his 
duties as deputy surveyor of customs in that connection 
from 5 p. m. to 6:20 p. m. on Sunday, January 7 
(R. 5). 

As soon as he had completed this work, appellant 
properly tilled out and signed a “pay voucher” and 
“statement of services rendered”, requesting payment 
of the “one half day’s additional pay” to which he 
was entitled under the statute for one hour and twenty 
minutes of overtime work (R. 5; Exlis. B, C, R. 14-16). 
Since his regular compensation is and has been since 
August 1,1939, fixed at $9.72 per day (R. 4), the amount 
due was $4.86. However, appellee Harry M. Durning, 
Collector of Customs for New York, improperly caused 
this voucher and statement to be changed to call for 
payment of the sum of $4.00, calculated on a maximum 
day’s pay of $8.00 as provided in Article 1244(a) of 
the Customs Regulations as amended by T. D. 49,669, 
and tendered appellant a check for this amount in 
full settlement of his overtime claim (R. 5-6). 

Appellant at once rejected this cheek and demanded 
in writing the sum of $4.86 from appellee Durning, Col¬ 
lector of Customs. He also demanded that Durning 
take the necessary steps to collect this amount from the 
appellee United Fruit Company if he had not already 
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done so (R. 6; Exlis. D, E, R. 17-18). He likewise de¬ 
manded in writing that appellee Henry Morgenthau, Jr., 
Secretary of the Treasury, rescind T. 1). 49,669, and tix 
his overtime compensation at $4.86 as required by the 
statute (R. 6-7, Exli. F, R. 19). Both appellees, Burning 
and .Morgenthau, refused these requests, and appellant 
has not yet received any payment for his overtime serv¬ 
ices (R. 7; Exlis. G, H, R. 20-22). 

The present suit, which joins the Secretary, the Col¬ 
lector, and the steamship company as defendants, asks 
a declaratory judgment that appellant is entitled to 
$4.86 as his extra compensation for overtime services 
performed in connection with the unlading of the S. S. 
Jamaica on January 7, 1940, and that T. 1). 49,669 is 
invalid to the extent that it purports to fix the rate of 
overtime compensation in a way inconsistent with the 
statute (R. 8-9). Appellant also seeks a judgment for 
$4.86 against the appellee United Fruit Company in 
favor of appellee Durning for appellant’s use and bene¬ 
fit, or in the alternative a judgment for $4.86 against 
appellee Durning personally (R. 9). In the alternative, 
he asked for a mandatory injunction ordering appellees 
Morgenthau and Durning to calculate, collect and pay 
over his overtime compensation in accordance with the 
provisions of the statute, or to enjoin them from enforc¬ 
ing T. D. 49,669 or relying upon it in any way in cal¬ 
culating his overtime compensation (R. 9-10). 

The District Court granted the appellee’s motions to 
dismiss the complaint for failure to state facts constitut¬ 
ing a cause of action (R. 24). 

POINTS RELIED ON 

I. The District Court erred in dismissing the com¬ 
plaint on the ground that it did not state a cause of 
action (R. 24). 
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II. The District Court erred in holding that T. D. 
49,669, which purports to fix overtime compensation 
on the basis of a maximum day’s pay of $8, is not invalid 
under Section 5 of the Act of February 13, 1911, as 
amended, with respect to an employee whose actual 
daily pay is in excess of that amount (R. 23-24). 

11 T. The District Court erred in ignoring the legisla¬ 
tive history of Section 5 of the Act of February 13,1911, 
as amended. 

IV. T] le District Court erred in ignoring the long¬ 
standing administrative construction of the statute in 
accordance with appellant’s contention, a construction 
which has been ratified and confirmed by Congress. 

SUMMARY OF ARGUMENT 

The issue here is whether T.D. 49,669, which purports 
to limit the overtime compensation of customs employ¬ 
ees receiving over $8 per day, is valid under Section 5 
of the Act of February 13, 1911, as amended, under 
which it is promulgated. More specifically, the issue 
is whether the Secretary of the Treasury may vary the 
specific statutory formula which fixes the amount to be 
paid for a given period of overtime. 

The appellant’s argument that the specific statutory 
basis for the amount of compensation must control is 
supported by a full legislative history which expressly 
negatives the unlimited discretion which the Secretary 
here claims. Appellant’s argument, contrary to appel¬ 
lees’ contention below, gives full effect to all the lan¬ 
guage of the statute; although the amount to be paid for 
a given period of overtime is absolutely fixed by the 
statute, there is still a wide field remaining to the Sec¬ 
retary in which lie must exercise discretion— viz., the 
period of compensable overtime. Such was the conclu¬ 
sion of the Attorney General, 33 Op. Atty. Gen. 314, of 
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the Comptroller General, Decision No. A-7S.953, (Ap¬ 
pendix, pp. 49-50), the Court of Claims, Myers v. United 
States, decided Jan. 6,1941, and of the District Court in 
Michigan, Ferguson v. Port Huron & Sarnia Ferry Co., 
13 F. (2d) 489. 

Moreover, the appellant’s construction of the statute 
is supported by a long-standing administrative con¬ 
struction, which has been ratified by Congress on num¬ 
erous occasions. Finally, the alleged practical difficul¬ 
ties which are advanced by appellees as a ground for 
rejecting appellant’s construction are neither serious, 
nor particularly relevant to the issue here. 
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ARGUMENT 

PRELIMINARY STATEMENT 

The only question presented on this appeal is whether 
or not T. D. 49,669, purporting to fix overtime compen¬ 
sation for customs officers and employees on the basis 
of a maximum day’s pay of $8, is invalid, with respect 
to an employee whose actual daily pay is in excess of 
that amount, under Section 5 of the Act of February 
13, 1911 (c. 46, 36 Stat. 901, as amended by the Act of 
February 7,1920, c. 61, 41 Stat. 402,19 U.S.C. Sec. 267, 
set out in full in the Appendix to this Brief, infra, 
p. 35). 

Section 5 provides as follows: 

“The Secretary of the Treasury shall fix a reason¬ 
able rate of extra compensation for overtime services 
of inspectors, storekeepers, weighers, and other customs 
officers and employees * * # , such rates to he fixed 
on the basis of one-half dai/’s additional pay for each 
two hours or fraction thereof of at least one hour that 
the overtime extends beyond five o’clock postmeridian 
(but not to exceed, two and one-half days’ pay for the 
full period from five o’clock postmeridian to eight 
o’clock antemeridian ), and two additional days’ pay 
for Sunday or holiday duty. The said extra compen¬ 
sation shall be paid by the master, owner, agent, or 
consignee of such vessel or other conveyance whenever 
such special license or permit for immediate lading or 
unlading or for lading or unlading at night or on Sun¬ 
days or holidays shall be granted to the collector of 
customs, who shall pay the same to the several customs 
officers and employees entitled thereto according to the 
rates fixed therefor by the Secretary of the Treas- 
ury * * V’ (Italics supplied.) 

The statute thus defines overtime as work performed 
between 5 P. M. and 8 A. M. or on Sundays or holidays, 
requires the Secretary to fix the rate of compensation 
in a way not inconsistent with a formula which pre¬ 
scribes the amount due for any given period of over- 



8 


time, and provides that the Collector of Customs of the 
port shall pay this amount to the employee who per¬ 
formed the work, and collect it in turn from the owner 
of the ship involved. Under this last provision the 
ultimate burden of paying overtime compensation 
therefore falls upon the ship owner. 

On February 20, 1920, shortly after this statute was 
enacted in its present form, regulations fixing the com¬ 
pensation for overtime services in accordance with the 
formula set out in the law were promulgated as T. T). 
38,290. These provisions w’ere revised and expanded, 
but remained without substantial change for over seven¬ 
teen years, and appear in the Customs Regulations of 
1937 as Article 1244. (See Appendix, pp. 42-43, infra.) 
No attempt whatever was made to assume the authority 
to fix a rate of overtime pay different from the “day’s 
pay,” at the usual rate paid an employee by the Gov¬ 
ernment, as prescribed in the statute. On August 4, 
1938, however, T. D. 49,669 was promulgated by the 
Treasury Department. It amended Article 1244 of the 
Customs Regulations by inserting the following new 
paragraph: 

“ (a) The daily rate of extra compensation for over¬ 
time services of customs officers and employees is fixed 
at the gross daily rate of regular compensation payable 
by the customs service to a customs officer or employee 
except ivhen such gross daily rate of regular compensa¬ 
tion is less that $~> or more than $8, then the daily rate 
of extra compensation is fixed at a minimum of $5 or 
a maximum of $8, as the case may be.” (Italics sup¬ 
plied.) 

The effect of this amendment was to fix an arbitrary 
rate of overtime compensation for those customs em¬ 
ployees regularly paid more than $8 or less than $5 per 
day, which rate has no relation at all to the “day’s pay” 
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which is the measure required to be followed by the 
plain words of the statute. 

In support of this modification, the appellees urged 
below, and the District Court held, that unless the Sec¬ 
retary has discretion to vary the “day’s pay” on which 
overtime is to be calculated, the provision that “the 
Secretary of the Treasury shall fix a reasonable rate 
of extra compensation for overtime services” is de¬ 
prived of all meaning, contrary to accepted canons of 
statutory construction. They also urged that their in¬ 
terpretation of the statute is the only one which affords 
a practical solution to overtime problems presented by 
certain extreme situations, and that in any event the 
proper construction of the law is a matter within the 
Secretary’s discretion and is not subject to review by 
a court. 

These arguments are ingenious, but their adoption 
nullifies what the statute’s legislative history shows to 
have been the main purpose behind its enactment. In 
addition to this unusually relevant legislative history, 
we have the Treasury Department’s own prior inter¬ 
pretation, consistent over a period in excess of seven¬ 
teen years, as well as the opinions of the Court of 
Claims, of a District Court and of both the Attorney 
General and the Comptroller General, that the Secre- j 
tary has no discretion to vary the statutory formula or 
the “day’s pay” upon which it is based, but that his 
discretion is limited to other elements which go to make 
up the rate of overtime jjay. Furthermore, this inter¬ 
pretation has been acted upon and impliedly adopted 
by Congress in the enactment of several later statutes, 
including other overtime laws containing the precisely 
identical formula. Finally, also, the practical prob¬ 
lems of which the appellees make so much are seen, upon 
further analysis, to be both immaterial and illusory, 
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and the argument that the court may not interfere 
with the Secretary’s discretionary construction of the 
law is inapplicable to the circumstances of this proceed¬ 
ing. 

I 

The legislative history of the statute confirms 

A PPELLAN T ’S 1NTERPRET ATION 

The first law authorizing the unlading of imported 
merchandise from vessels at night was contained in the 
Act of March 2, 1799, 1 Stat. 665, Rev. Stat. Sec. 2S72. 
No compensation whatever was provided for the over¬ 
time services of the customs officers. The Act of March 
3,1873,17 Stat. 579, Rev. Stat. Sec. 2S71, contained the 
first provision for overtime compensation: 

“The collector, under such regulations as the Secretary 
of the Treasury may prescribe, shall fix a uniform and 
reasonable rate of compensation for like service, to be 
paid by the master, owner, or consignee * * 

This statute applied only to steam vessels, and by the 
Act of June 26, 1884, 23 Stat. 59, a somewhat similar 
provision was made for sailing vessels. These provi¬ 
sions were then combined in a general statute applicable 
to both steam and sailing vessels by the Act of June 30, 
1906, 34 Stat. 633. 

The statute which, as later amended, is now Section 
267 of Title 19, U. S. Code, was enacted as Section 5 of 
the Act of February 13, 1911, 36 Stat. 901. The Secre¬ 
tary himself was given the authority to fix the overtime 
compensation rates, and his discretion limited only by 
a maximum which could not be exceeded: 

“Section 5. That the Secretary of the Treasury shall 
fix a reasonable rate of extra compensation for night 
services of inspectors, storekeepers, weighers, and 
other customs officers and employees in connection with 
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the lading or unlading of cargo at night * * * but 

such rate of compensation shall not exceed an amount 
equal to double the rate of compensation allowed to each 
such officer or employee for like services rendered by 
day * * 

Considerable dissatisfaction with the provisions of 
this section, and especially with the uncontrolled dis¬ 
cretion of the Secretary to scale overtime rates down¬ 
ward from the prescribed maximum, resulted finally in 
the enactment of the Act of February 7, 1920, 41 Stat. 
402, amending the law to its present form, and provid¬ 
ing that: 

“such rates to be fixed on the basis of one-half day’s | 
additional pay for each two hours or fraction thereof 
of at least one hour that the overtime extends beyond 
five o’clock postmeridian (but not to exceed two and 
one-half days’ pay for the full period from five o’clock 
postmeridian to eight o’clock antemeridian), and two 
additional days’ pay for Sunday or holiday duty.” 

i 

Thus Congress expressly removed the discretion | 
formerly exercised by the Secretary of the Treasury, j 

That this was in fact the main purpose behind the 
1920 amendment, its legislative history leaves no doubt, j 
On June 24,1919, in the First Session of the Sixty-sixth 
Congress, Representative LaGuardia of New York in- ! 
troduced H. R. 6577, which provided: 

“Section 5. Whenever the services of inspectors or j 
other officers or employees of the customs may be re¬ 
quired before eight o’clock antemeridian or after five 
o ’clock postmeridian, or on Sundays or holidays, * * * 
such extra services shall be compensated as follows: : 
For services rendered after five o’clock postmeridian i 
and not extending beyond ten o’clock postmeridian one J 
extra day’s pay; if extending beyond ten o’clock post- j 
meridian or if performed between the hours of ten 
o’clock postmeridian and eight o’clock antemeridian, 
two extra days’ pay; for services performed on Sun- j 
days or holidays at any time between eight o’clock ante- 
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meridian and five o’clock postmeridian, two extra days’ 
pay, * * * and the said extra compensation shall 

be paid by the master, owner, agent or consignee of 
such vessel. * * 

On October 9,1919, Senator Calder of New York in¬ 
troduced a similar bill in the Senate, S. 3197. Hearings 
on H. R. 6577 were held by a subcommittee of the House 
Committee on Ways and Means on October 11, 1919. 
Mr. William H. Bond, Secretary of the United States 
Customs Inspectors’ Association, an association of cus¬ 
toms employees sponsoring tlie amendment, appeared 
and strongly objected to the then existing discretion of 
the Secretary to vary the rates of overtime pay: 

“Mr. Bond: Now the act of February 13, 1911, does 
not use the language of this act, but says that the Secre¬ 
tary of the Treasure is authorized to do certain things, 
and he is given great discretionary power in regard to 
it. Now, that power is used, of course, not by the Secre¬ 
tary of the Treasury himself but by the various chiefs 
of divisions and under the provisions of the act of Feb¬ 
ruary, 1911, various constructions have been put upon 
certain clauses of it so that at times we have been under 
very great inconvenience and very great trouble on ac¬ 
count of these interpretations, and we thought it was 
advisable to have this thing definitely worded so that 
there could be no misconstruction by a person who is 
of necessity unfamiliar with the details and practical 
workings of the business. 

“Mr. Trcadivay: In other words then, your pay at 
the present time is based on an interpretation formu¬ 
lated under regulations of the Secretary of the Treas¬ 
ury. 

“Mr. Bond: Very largely. 

“Mr. Treadway: He may change from time to time 
those regulations? Is that the idea? 

“Mr. Bond: They have been changed almost unnum¬ 
bered times. 

“Mr. Treadway: Has that varied with the different 
Secretaries? 
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“Mr. Bond: More with the different subordinates.” 
(pp. 4-5) 

*•*#•** 

“Mr. Treadway: But Mr. Bond says that this pro¬ 
vision is copied from the Treasury regulations, and of j 
course Treasury regulations are a very different thing ; 
from a statute. 

“Mr. Tilson: Very different. 

“Mr. Bond: It is based on experience. 

* ‘Mr. Tilson: I know; but a regulation can be changed 
at any time. 

“Mr. Crisp: A law is superior to a regulation. 

“Mr. Bond: I understand that. That is where we j 
find fault with the regulations because they can be 
changed * * 

That the Treasury Department was agreeable to the j 
removal of all discretion with respect to the fixing of the ! 
amount of pay is indicated by a letter to the Committee ! 
from L. S. Rowe, Assistant Secretary of the Treasury j 
in charge of customs, recognizing that the bill as drawn j 
removed the discretion of the Secretary as to rates of | 
overtime pay and stating: 

“I am of the opinion that when overtime work is re- j 
quired extra compensation should be paid as outlined i 
in the bill now under consideration. I therefore recom- ; 
mend the enactment of this bill into law.” (pp. 10-11) | 

In the course of the hearing the Committee members j 
objected to the possibility under the provisions of the j 
bill as then drawn of requiring a full day’s extra pay 
for only a few minutes of overtime. In concluding the j 
hearing, Representative Treadway stated: 

“We have gone into this, I think, very fully * * # . j 

In view of what both my colleagues on the committee j 
have said, we are evidently in sympathy with what you j 
are aiming to secure. 

“I think it is very apparent from the attitude of my j 
colleagues that we are not altogether agreeable to the j 
change you ask in the form in which it is drawn. In 
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view of that fact, I would suggest that you go over the 
matter with a view of offering a change in this short 
overtime feature and submit it to us. Of course the 
matter of phraseology is in our hands anyway, but we 
would like to meet your views as far as we reasonably 
can, so that it seems to me the thing to do is to leave the 
matter where it is this afternoon and give you such 
time as you wish to prepare something further.” (Ital¬ 
ics supplied.) 

As a result of these suggestions a new bill was drawn, 
following more closely the form of the original Act of 
1911, and on November 12, just a month after the hear¬ 
ing, Senator Calder introduced it in the Senate as S. 
3418. The next day Representative LaGuardia intro¬ 
duced the same bill in the House as H. R. 10,532. This 
bill, with minor changes, was enacted into law. 

The Senate Commerce Committee reported the bill 
favorably in Sen. Rep. No. 306, 66th Cong. 1st Sess., 
stating that it was satisfactory to the Treasury Depart¬ 
ment, the customs employees, and the American Steam¬ 
ship Association. In explaining the bill, it was said that 
it “does not essentially change, hut standardizes, present 
methods, and affords material relief to the customs em¬ 
ployees.” (Italics supplied.) The House Commit¬ 
tee on Ways and Means, in H. R. Rep. No. 567, was 
even more specific: 

‘‘This bill will establish an eight-hour day for this 
branch of the service in conformity with the other 
lines of governmental employment. It will also estab¬ 
lish as law, rather than as departmental regulation, the 
rates of pay for overtime. The bill has the approval 
of the Secretary of the Treasury as evidenced by 
correspondence.” (Italics supplied.) 

In the debates in the House, Rexmesentative Tread¬ 
way stated (59 Cong. Rec. 2171): 

“ * * * This amendment will reduce the hours of 

labor from 10 to 8. It also puts into effect as law the 
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method of payment for overtime, rather than having ! 
that payment for overtime regulated by customs regu- j 
lations. It establishes as law, in other words, the sys¬ 
tem for payment for overtime.” 

In proposing a Committee amendment defining more | 
exactly the minimum overtime work to entitle an em¬ 
ployee to overtime compensation, he said (59 Cong. Rec. 
2172): 

“There has always been some discrepancy in that 
question of how the overtime is to be paid. I under¬ 
stand the department does not now pay the man who 
stays one minute overtime. He must stay at least 31 
minutes overtime. Therefore if you are putting this 
matter of pay into law rather than into a Treasury 
regulation, it seems to our committee that unless you 1 
specify a certain definite length of time, if a man stayed 
one minute overtime he would be entitled to half a 
day’s pay. That is considered unfair by the steamship 
companies * * 

Representative Tilson, also a member of the Commit- j 
tee, gave a similar explanation of the bill (p. 2176): 

“What this bill seeks to do is to enact into law what j 
has been a Treasury regulation, with this change, that \ 
instead of a 10-hour day it makes an eight-hour day, i 
which the subcommittee thought proper.” 

In the Senate the debate was very brief. Senator J 
Calder stated (59 Cong. Rec. 640): | 

“The scheme is one that has been carefully con¬ 
sidered, I will say to the Senator from Utah [Mr. 
King] and meets with the approval of the Treasury 
Department and the Shipping Board as well; it is also 
satisfactory to the men who work in the Customs 
Service. ’ 9 

i 

Under these circumstances it is submitted that it was ! 
the plain and unmistakable intent of Congress in enact- j 
ing the 1920 amendment to take from the Secretary the j 
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very discretion to vary the measure of overtime com¬ 
pensation which he has attempted to assert in T. 1). 
49,669. 

II 

Appellant's interpretation of the statute gives full 

EFFECT TO ALL ITS PROVISIONS AND IS IN ACCORD WITH 

BOTH EXECUTIVE AND JUDICIAL CONSTRUCTION 

In the light of this legislative history and the avowed 
purpose sought to be accomplished by the 1920 amend¬ 
ment, it seems clear that the Secretary has no discretion 
with respect to the amount of compensation to which 
an employee is entitled for a given period of com¬ 
pensable “overtime service”. The formula to be ap¬ 
plied to this “overtime service” is specific and all 
inclusive [“one-half day’s additional pay for each two 
hours or fraction thereof of at least one hour that the 
overtime extends beyond five o’clock postmeridian (but 
not to exceed two and one-half days’ pay for the full 
period from five o’clock postmeridian to eight o’clock 
antemeridian), and two additional days’ pay for Sun¬ 
day or holiday duty”], and the basis to which this 
formula applies [a “day’s pay”] is likewise plain and 
specific. 

The appellees’ argument that, in spite of these plain 
words, the Secretarv still has discretion to varv the 
formula or base as he chooses, and to disregard the 
mandatorv formula inserted in the law by the 1920 
amendment, is founded primarily upon the opening 
words of the statute, carried over from the original Act 
of 1911: 

“The Secretary shall fix a reasonable rate of extra 
compensation for overtime services * * 

Some discretion in determining overtime compensa¬ 
tion, it is said, was intended by this language to be left to 
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the Secretary; therefore, he may vary the amount to 
be paid per unit of overtime as he chooses. This argu¬ 
ment, however, overlooks the fact that the “reasonable 
rate of extra compensation” which the Secretary is 
authorized to fix is necessarily made up of two distinct j 
elements: (1) a determination of the period of com- j 
pensable “overtime services” on, which the extra com¬ 
pensation is to be calculated, and (2) the amount of 
money to be paid for such a period. Under the original 
Act of February 13, 1911, the Secretary had discretion j 
to fix both elements, and it was his power to determine 
the second which, as we have seen, led in considerable 
measure to the 1920 amendment. By this amendment j 
the Secretary’s discretion was limited to a determina¬ 
tion of the first element upon which the overtime com- 
jjensation depends. 

A 

That considerable latitude exists in the determina¬ 
tion of what constitutes compensable overtime and how 
the compensable period thereof is to be computed is 
evident from the Customs Regulations themselves. For 
example, Article 1244(b), (c) and (d) of the Customs I 
Regulations of 3937 (Appendix, pp. 42-43) is very 
detailed: 

“(b) * * * When the overtime extends beyond 

5 p. in. payment of extra compensation from 5 p. m. for 
services consisting of at least 1 hour is authorized, 
even though such services may not actually begin until 
7 p. m., 9 p. m., or later: Provided , however , That the 
officer rendering the service remained on duty from 
5 p. m., in which case the time between 5 p. m., and the 
time of beginning the actual service shall be computed I 
as waiting time, and where the actual services begin 
as late as 9 p. m. there should be an affirmative state¬ 
ment that the officer was required to remain on duty i 
between 5 p. m. and 9 p. m., if a charge for waiting time 


i 
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is made. Where, however, service is rendered between 
6 a. m. and S a. m. only, the charge for such services, 
or 1 hour thereof, will be one-half day’s extra pay. 

“(c) In computing extra compensation where the 
services rendered are in broken periods and less than 
2 hours intervene between such broken periods, the 
time served should be combined with the waiting time 
and computed as continuous service. 

“(d) Where 2 hours or more intervene between 
broken periods, one-half day’s extra pay will be allowed 
for each distinct 2-hour period or part of a 2-hour 
period, if waiting time and actual service rendered 
within each period consist of at least 1 hour.” 

The validity of some of these provisions was con¬ 
sidered in an opinion of the Attorney General, dated 
February 27, 1922, 33 Op. Atty. Gen. 112, 114, 116. It 
was contended by a steamship company that under the 
statute the Secretary had no authority to allow full 
overtime compensation for the waiting period between 
5 p. m. and the time the actual overtime work started, 
9:20 p. m. The Attorney General ruled that the phrase, 
“The Secretary of the Treasury shall fix a reasonable 
rate of extra compensation for overtime services” gave 
the Secretary broad discretion to determine the proper 
method of calculating what constitutes overtime. lie 
said that this provision obviously was intended to give 
the Secretary some discretion, that the precise terms 
of the prescribed formula showed that he had no dis¬ 
cretion with respect to the amount to be paid for a given 
period of overtime, and that therefore his discretion 
lav in the determination of what constitutes overtime. 

The language of the opinion is simple and unambigu¬ 
ous (33 Op. Atty. Gen. at p. 114,116): 

“The rate of compensation which shall be paid for 
such overtime services depends both on the amount to 
be paid for a given period of overtime and upon the 
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basis adopted for calculating the period during which 
the employee remained on overtime. The Act ex¬ 
pressly fixes one-half day’s pay as the amount to be 
paid for a period of overtime service of from one to 
two hours, but it does not expressly limit the discretion 
of the Secretary of the Treasury in determining the 
basis upon which shall be calculated the period of over¬ 
time served by employees. 


“If the Act itself fixed both the rate of pay and the 
method of calculating overtime, the Secretary of the 
Treasury would have no discretion in determining the 
rate of overtime pay. The Act, however, in providing 
‘That the Secretary of the Treasury shall fix a reason¬ 
able rate of compensation for overtime services’, clearly 
gives the Secretary of the Treasury some discretion in 
the determination of those rates.” 

Surprisingly enough, the court below in its short 
opinion not only ignored this opinion of the Attorney 
General, which was sustained by the District Court for 
the Eastern District of Michigan in Ferguson v. Port 
Huron & Sarnia Ferry Co., 13 F. (2d) 4S9 (1926) (dis¬ 
cussed, inf ra, p. 21), but adopted an argument which is 
inconsistent not only with the Attorney General’s rea¬ 
soning but with his conclusion as well. Like the Attor¬ 
ney General, the court recognized that the overtime com¬ 
pensation prescribed by the statute was made up of two 
elements—(1) the amount to be paid for a given period 
of overtime, and (2) the basis adopted for calculating the 
period during which the employee remained on over¬ 
time; also like the Attorney General, the court recog¬ 
nized that one of these elements was fixed by the statute 
and the other was left to the discretion of the Secretary ; 
in square opposition to the Attorney General’s conclu¬ 
sion, however, the court stated that the period of over¬ 
time was definitely fixed by the law while the amount of 
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compensation for that period was left to the discretion 
of the Secretary: 

“The Statute does fix the period for which overtime 
pay may he allowed, but the rate of pay is in the dis¬ 
cretion of the Secretary of the Treasury” (R. 24) 
(Italics supplied). 

If this conclusion is correct, not only must the Attor¬ 
ney General’s opinion be overruled, but much of Article 
1244 of the Customs Regulations of 1937 (quoted supra, 
pp. 17-18) is invalid. On the other hand, the Attorney 
General’s interpretation of the statute gives effect to all 
of its provisions as well as to the purpose and intent of 
the 1920 amendment and to all the regulations issued 
thereunder for some seventeen years. It is the only inter¬ 
pretation which does so. 

Appellant’s construction of the statute has also been 
sustained in the recent opinion of the Court of Claims in 
Myers v. United States, decided January 6, 1941. Cer¬ 
tain employees of the Customs Service brought suit to 
recover extra compensation for night and holiday serv¬ 
ice at certain ferries, tunnels, and a bridge. The court 
allovred recovery, stating: 

“Section 5 of the act of 1911, as amended by the act 
of 1920, is not ambiguous but plain and clear. It not 
only provides extra compensation for overtime serv¬ 
ices of customs officers and employees who are required 
to perform services after five o’clock P. M. and before 
eight o’clock A.M. (defined in the act as ‘night’ serv¬ 
ice) or Sundays or holidays hut it definitely states the 
basis of the compensation of those who ivork between 
five o’clock postmeridian and eight o’clock ante¬ 
meridian * * (Italics supplied.) 

Thus the Court of Claims, too, now agrees with the 
Attorney General that the amount of compensation for 
a given period of overtime is fixed by the statute. 
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B 

Another branch of this same argument, advanced by 
the appellees, is that even though the Secretary may not 
vary the prescribed statutory formula, he has discretion 
to determine an arbitrary figure for the “day’s pay” to 
which the formula is to be applied. This is a bold at¬ 
tempt to conjure up a loophole in the law which would 
effectively nullify it. Why should Congress carefully 
prescribe that the Secretary must fix the compensation 
for a given period of overtime at “one-half day’s addi¬ 
tional pay for each two hours or fraction thereof of at 
least one hour”, 2 if the Secretary has unfettered discre¬ 
tion to say that regardless of what the employee’s regu¬ 
lar daily pay is, his “day’s pay” for purposes of com¬ 
puting overtime is not to exceed an arbitrary figure of 
$8.00, $5.00, or even $1.00? Such a construction of the 
law would restore to the Secretary all of the discretion 
which it was the plain purpose of Congress in the 1920 
amendment to take away from him. 

That the Secretary has no discretion to fix an ar¬ 
bitrary “day’s pay”, unrelated to the employee’s actual 
regular daily pay, has been decided by the United States 
District Court for the Eastern District of Michigan in 
Ferguson v. Port lluroyi <£• Sarnia Ferry Co., 13 F. (2d) 
489 (1920). In a suit by the Collector against a steam¬ 
ship company to recover overtime compensation for cer¬ 
tain customs employees, the defendant argued that the 
amount sought was erroneous because calculated on the 


2 Congress could use no more definite language to indicate the 
amount of compensation to be paid for overtime service because of 
the varying rates of pay of the customs employees covered by the 
statute. 






wrong statutory basic pay. In considering this argu¬ 
ment, the court said (13 F. (2d) at 491): 

“As the amount of the *overtime pay’ provided by 
section 5 of the statute in question is dependent on the 
amount of the regular pay of the customs officers in¬ 
volved, it is necessary to determine the amount of such 
regular pay.” (Italics supplied.) 

The court then found that the “regular pay” had been 
properly computed. 

In accord with this decision is a clear-cut opinion of 
the Comptroller General with respect to the precisely 
similar language of Section 6 of the Act of May 27, 
1936, 49 Stat. 1385, 46 U. S. C. Sec. 382b. This Act, 
which will be discussed in greater detail later in this 
brief (pp. 25-26, infra), provides that “The Secretary 
of Commerce shall fix a reasonable rate of extra com¬ 
pensation for overtime services of * * * United States 
shipping commissioners * * "* on the basis of one-half 
day’s additional pay for each two hours, etc.”, prescrib¬ 
ing the very same formula found in the customs over¬ 
time law. The Comptroller General ruled in Decision 
No. A-78,953, August 22, 1936 (set out in full in the 
Appendix, infra, pp. 49-50), that a collector of customs 
serving as a shipping commissioner was not entitled to 
overtime compensation under this Act because he was 
not regularly employed as shipping commissioner and 
so had no regular “day’s pay” as such, upon which 
alone his overtime compensation could be computed 
under the law. The opinion stated: 

“The terms *one-half day’s additional pay’ and ‘Uuo 
additional days’ pay’ provided for in the Act could 
have been intended to be computed only on the regular 
pay of the officers named in the Act. If no shipping 
commissioner has been appointed at a particular port 
there is no basis on which the statute may operate, the 


rates of pay provided for shipping commissioners be¬ 
ing different from the rates provided for collectors of 
customs and their deputies.” (Italics supplied.) 3 

It is submitted that the construction agreed upon by 
the Court of Claims, the District Court for the Eastern 
District of Michigan, the Attorney General and the 
Comptroller General is the only correct interpretation 
of the law. 

in 

Appellant’s interpretation is supported by long ad¬ 
ministrative CONSTRUCTION WHICH HAS BEEN RATIFIED 

BY CONGRESS 

I 

j 

At the time of the enactment of the 1920 amendment i 
and for over seventeen years thereafter the Treasury 
Department interpreted this statute precisely as the 
appellant now contends it must be interpreted. In 
October, 1930, the Department, through Stephen B. 
Gibbons, Acting Secretary, stated that (R. 4): 

“Under the overtime act it is mandatory upon the 
Secretary to fix a reasonable rate of extra compensa- j 
tion. The Secretary has no discretion insofar as the 
amount of extra compensation earned is concerned as 
the Act prescribes the formula for computing this 
when overtime services are rendered. The Secretary’s 
discretion is limited to a determination of the circum¬ 
stances under luhich extra compensation , as authorized 
by the act, is reasonable. There is no authority of 
law or regulation for charging private interests extra 
compensation for services which are rendered during 
ail emplovee’s regular tour of duty.” (Italics sup- 
plied.) 

The Court below stated (R. 24) and the appellees 
must admit that until T. D. 49,669 was promulgated on 

3 Bv reason of this decision, this Act of May 27, 1936, was 
amended to include “customs officers and employees” who had been I 
denied compensation for overtime work because they had no base 
pay upon which to compute overtime. 52 Stat. 345. 
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August 4, 1938, this was their construction of the Act; 
they argue merely that such construction is not binding 
on them. It is well settled, however, that contempo¬ 
raneous administrative interpretation, especially if it is 
thereafter maintained for a long time, is entitled to 
great weight. E.g., Norwegian Nitrogen Products Co. 
v. United States, 288 U. S. 294, 311-315 (1933); Mints 
v. Baldwin, 289 U. S. 346, 351 (1933) ; Fox v. Standard 
Oil Co., 294 U. S. 87, 96 (1935). This is, of course, par¬ 
ticularly true where Congress has re-enacted the statute 
without change, or has otherwise expressly approved of 
the administrative construction. Thus in Helvering v. 
JR. J. Reynolds Tobacco Co., 306 U. S. 110, 114-116 
(1939), uniform Treasury construction of a revenue law 
from 1920 to 1934, during which period the statute was 
re-enacted without amendment, was then changed by 
the Department. The Court upheld the original inter¬ 
pretation, stating that (p. 115) : 

“Under the established rule Congress must be taken 
to have approved the administrative construction and 
thereby to have given it the force of law.” 

The same rule has frequently been applied to other 
types of statutes, regardless of whether the administra¬ 
tive construction was contained in a formal regulation 
or merely in informal practice. E.gJohnson v. Man¬ 
hattan Ry. Co., 289 U. S. 479, 500 (1933) ; Cook v. 
United States, 28S U. S. 102, 120 (1933); Komada <0 
Co. v. United States, 215 U. S. 392, 396 (1910). We 
believe this “established rule” is equally applicable 
here. 

On March 2, 1931, nearly eleven years after the 
1920 amendment to the customs overtime law, Congress 
enacted Sections 109a and 109b of Title 8, U. S. Code, 
46 Stat. 1467, providing for overtime compensation for 
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immigration officers exactly as Section 5 of the Act of 
February 13,1911, as amended, 19 U. S. C. Sec. 267, pro¬ 
vides for customs employees. Its language was adopted 
word for word: 

“The Secretary of Labor shall fix a reasonable rate 
of extra compensation for overtime services of inspec¬ 
tors and employees of the Immigration Service who may 
be required to remain on duty between the hours of five 
o’clock postmeridian and eight o’clock antemeridian, or 
on Sundays or holidays, to perform duties in connection 
with the examination and landing of passengers and 
crews of steamships, trains, airplanes, or other vehicles, 
arriving in the United States from a foreign port by 
water, land, or air, such rates to be fixed on a basis of 
one-half day f s additional pay for each two hours or frac¬ 
tion thereof of at least one. hour that the overtime ex¬ 
tends beyond five o’clock postmeridian (but not to ex¬ 
ceed two and one-half days’ pay for the full period from 
five o’cdock postmeridian to eight o’clock antemeridian) 
and two additional days’ pay for Sunday and holiday 
duty * * (Italics supplied.) 

Bills to this general effect had been introduced in Con¬ 
gress as far back as 1921 (See S. 1504, 67th Cong., 1st 
Sess.). 

Til the report of the House Committee on Immigra¬ 
tion and Naturalization on H. R. 3309, 71st Congress, 
1st Session, it was stated: 

“It is the opinion of the Committee that the present 
bill is justified by the principle that transportation 
companies should reimburse the Government for spe¬ 
cial services at unusual hours that advance their own 
interests, and also that, for reasons of equity, the bill 
should be speedily enacted to place immigration officials 
on a■ par with customs officers with whom they work 
side by side, thus removing a discrimination between 
two comparable Government services that has existed 
for the past ten years.” (Italics supplied.) 

By the Act of May 27, 1936, Sec. 5, 49 Stat. 1385, 46 
U. S. Code Sec. 382b, an exactly similar law was enacted 
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Section 5 as amended, and Section 451 was amended to 
provide that : 

“Sec. 451. * * * Before any such special li¬ 

cense to unlade shall be granted, the master, owner, or 
agent, of such vessel or vehicle shall be required to give 
a bond in the penal sum to be fixed by the collector con¬ 
ditioned to indemnify the United States for any loss or 
liability which might occur or be occasioned bv rea- 
son of the granting of such special license and to pay 
the compensation and expenses of the customs officers 
and employees assigned to duty in connection with 
such unlading at night or on Sunday or a holiday, 
m accordance with the provisions of section 5 of the 
Act entitled 1 An Aet to provide for the lading or un¬ 
lading of vessels at night, the preliminary entry of 
vessels . and for other purposesapproved February 
Id, 1911, as amended (Italics supplied.) 

This was continued without material change in Sec¬ 
tion 451 of the Tariff Act of 1930, 46 Stat. 590, 715, and 
a new provision added as follows : 

“At the request of the master, owner, or agent of 
any vessel, the collector shall assign customs officers and 
employees to duty at night or on Sunday or a holiday 
in connection with the entering or clearing of such 
vessel, or the issuing and recording of its marine docu¬ 
ments, bills of sale, mortgages, or other instruments of 
title, but only if the master, owner, or agent gives a 
bond in a penal sum to be fixed by the collector, con¬ 
ditioned to pay the compensation and expenses of such 
customs officers and employees, who shall be entitled to 
rates of compensation fixed on the same basis and pay¬ 
able in the same manner and upon the same terms and 
conditions as in the case of customs officers and em¬ 
ployees assigned to duty in connection with lading or 
unlading at night or on Sunday or a holiday.” (Italics 
supplied.) 

This section was further broadened and amended bv 
Section 9 of the Customs Administrative Aet of June 25, 
1938,52 Stat. 1077,1082. 
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Under these circumstances, it is submitted that the 
interpretation put upon the statute by the Treasury De¬ 
partment continuously from 1920 to 1938 has been ap¬ 
proved by Congress and, even if it could be said orig¬ 
inally to have been subject to question, has now acquired 
the force of law. 

IV 

Alleged practical difficulties should be met by 

OTHER MEANS 

The appellees have asserted that the Secretary’s reg¬ 
ulation is a reasonable method of dealing with certain 
practical difficulties which is necessary to avoid unjust 
inequalities in overtime compensation. They have said 
that in many small ports, especially on the Great Lakes, 
there are part-time customs employees paid $360 a year 
who are required to work only when an occasional vessel 
comes in. Such men might sometimes be called on to 
work on Sunday, for which work the would receive only 
two days’ pay or $2.00, whereas similar overtime work 
by a full time deputy collector in New York would 
be paid for at the rate of $14 or $15 per day and might 
amount to as much as $30.10. They have said that 
this is unfair to the employee in the one case and to 
the shipper who must foot the bill in the other. Hence, 
a maximum and a minimum amount has been set. 

Whether in fact the statutory system could be im¬ 
proved is, of course, completely irrelevant here; if 
the Treasury believes a change is needed, it should make 
an appropriate recommendation to Congress. In any 
event, however, we believe that the alleged “unfairness” 
is not nearly so great as the appellees would make out. 
It is true that a part-time $360-a-year man might re¬ 
ceive only $2.00 extra for Sunday work; there will, 
however, be many days on which he receives his regular 
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pay and has no duties whatsoever, and these two fac¬ 
tors should balance each other. If the Department 
believes the employee is inadequately compensated, it 
should raise his regular pay rather than attempt to 
emasculate the general overtime law. 

The same may be said of the $5,600-a-year deputy 

collector in New York. It would admittcdlv be hard on 

* 

the shipper to have to pay him $30.10 for work on Sun¬ 
day which could be performed as well by a low-salaried 
clerk, but again, an easy remedy is at hand; such an em¬ 
ployee should not be assigned to do overtime work 
unless the work to be done calls for an official of his 
ability and experience; if it does, it is only fair, and 
the statute contemplates, that the shipper shall pay for 
it. It is grossly unfair to the able high-salaried em¬ 
ployee to be assigned to overtime duty, and yet to re¬ 
ceive his overtime pay on a less favorable basis than the 
subordinates with whom he works. 

Y 

The judgment must be reversed because appellant is 

ENTITLED TO RELIEF 

Appellees urged the District Court that regardless 
of which interpretation of the statute the court be¬ 
lieved to be the correct one, it was without jurisdiction 
to compel the Secretary to adopt one rather than the 
other interpretation if both could be reasonably held. 
This is undoubtedly the rule where a writ of mandamus 
(now a mandatory injunction) is the only available 
relief. As this Court said in United States ex re 7. 
Kansas City Southern Ry . v. Interstate Commerce 
Commission, 68 App. D. C. 396, 98 F. (2d) 268 (1938), 
in refusing to determine in a mandamus proceeding 
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which of two doubtful interpretations of a statute was 
correct: 

“The duty of the Commission * * * was 110 t p e . 

yond peradvanture clear * * * Consequently, man¬ 
damus is not a proper remedy.” (Italics supplied.) 

See also United States ex rel. Girard Trust Co. v. 
Helvering, 301 U. S. 540 (1937). Where other relief 
is available, however, the Court cannot avoid its duty 
to determine which of two possible constructions of a 
statute was the one intended by Congress. Sec Perkins 
v. Elg, 307 U. S. 325, 349-350 (1939). And since this 
is an appeal from a judgment dismissing the complaint, 
the judgment must be reversed if the appellant is en¬ 
titled to any relief. 

The mandamus rule has no application here because 
this suit is not solely or primarily one for a mandamus 
or mandatory decree of any sort. Appellant has re¬ 
quested primarily a declaratory judgment determining 
generally his right to receive overtime compensation 
on the basis fixed by the statute, and specifically his 
right to receive $4.86 for services rendered in connec¬ 
tion with the unlading of the United Fruit Company’s 
S.S. Jamaica on January 7,1940. That this is a proper 
case for a declaratory judgment under the Federal 
Declaratory Judgments Act, 28 U. S. C. Section 400, 
is not and cannot be disputed by the appellees. Perkins 
v. Elg, supra, 307, U. S. 325, 349-350, modifying and af¬ 
firming 69 App. D. C. 175,180, 99 F. (2d) 408, 413-414; 
Aetna Life Ins. Co. v. Haworth, 300 U. S. 227 (1937); 
United States ex rel. Welch v. Farley, 18 F. Supp. 75 
(D. C. Dist. Co.), aff’d on other grounds, 67 App. D. C. 
382,92 F. (2d) 533 (1937). 

In addition to a purely declaratory judgment, appel- 






lant lias sought one of several alternative types of af¬ 
firmative relief. 

(1) The customs overtime law imposes upon the col¬ 
lector the clear duty of collecting the proper amount of 
money from the steamship company and of turning this 
amount over to the employee involved. So much is 
plain from the words of the statute, whether or not the 
government is correct in its contention in the com¬ 
panion case of Callahan v. United States, No. 7798, that 

this is not also a direct liabilitv of the United States. 

* 

The collector is thus in a position of a trustee for the 
employee, with duties defined by statute. If, after a 
request, he refuses to i^erform his statutory duty, the 
employee may join him and the company as defendants 
in a derivative suit to collect the sum due, just as a 
beneficiary may join the recalcitrant trustee and the 
party liable to him ( Scott on Trusts, par. 282.1; Ander¬ 
son v. Daley, 38 App. Div. 505, 56 N. Y. Supp. 511 
[1899]), or the minority stockholder may join the cor¬ 
poration and the third party ( e . (j., Ash wander v. Ten¬ 
nessee Valley A uthority, 297 U. S. 288, 318-323 [1935]; 
Dodge v. Woolsey, 18 How. 331, 339, 340, 345 [1855]). 
That this procedure is proper is plainly shown by 
Ferguson v. Port Huron A Sarnia Ferry Co., supra, 13 
F. (2d) 489 (1926), where the court upheld a suit under 
this very customs overtime law, brought by the collector 
against the steamship company “for the use and bene¬ 
fit and in behalf of” certain customs employees. Judg¬ 
ment for $4.86 has therefore been asked against the 
appellee United Fruit Company, in favor of the appel¬ 
lee Durning, for the use and benefit of appellant. 

(2) Since the statute imposes upon appellee Durning 
the absolute duty of collecting and paying over the 
proper amount to the employees, he is also personally 
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liable for his failure to perform this statutory duty. 
Be Lima v. Bidwell, 182 U. S. 1,174-180 (1901); Elliott 
v. Swartwout, 10 Pet. 137,154 (1836). In the alterna¬ 
tive, therefore, judgment for $4.86 has been sought 
against appellee Durning personally. 

(3) In the alternative, appellant seeks a mandatory 
injunction to require the appellee Morgenthau to fix 
his overtime pay as required by the statute, and requir¬ 
ing appellee Durning to collect it and \v<xy it over to him. 
That this is an appropriate remedy under the circum¬ 
stances of this case is plain from Miguel v. McCarl, 291 
U. S. 442 (1934), and Farley v. United States ex rel. 
Welch, supra, 57 App. D. C. 382, 92 F. (2d) 533 (1937). 
See also Wilbur v. Kntshnic, 280 U. S. 306, 318-319 
(1930); United States ex rel. Warren v. lakes, 64 App. 
D. C. 27, 32-33, 73 F. (2d) 844, 849 (1934). Appellant 
recognizes, as he must, the rule that before a mandatory 
injunction in the nature of the old writ of mandamus 
may be issued, his interpretation of the statute must 
be free from doubt to a far greater extent than is true 
when other forms of relief are sought. He believes, 
however, that this statute is sufficiently plain to meet 
even the rigorous prerequisites for a writ of mandamus. 
Compare this Court’s decision in Farley v. United 
States ex rel. Welch, supra. 

(4) Finally in the alternative, a negative injunction 
has been sought to prevent the defendants Morgenthau 
and Durning from applying the erroneous T. D. 49,669 
in the calculation of appellant’s overtime pay. Such 
injunctions have been upheld against both the Secre¬ 
tary and the collector, in suits brought by transporta¬ 
tion companies under this very customs overtime act, 
on the theory that the Secretary’s interpretation of his 
powers was erroneous. International Railway v. 
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Davidson, 257 U. S. 506 (1922); Mellon v. Minneapolis, 
etc. Ry., 52 App. D. C. 246, 285 Fed. 980 (1922). See 
also Mellon v. Minneapolis etc. Ry., 56 App. D. C. 160, 
11 F. (2d) 332 (1926). 

CONCLUSION 

It is respectfully submitted that the judgment of the 
District Court dismissing the complaint is erroneous 
and should be reversed. 

Charles A. Horsky, 
Counsel for Appellant. 

February, 1941. 
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APPENDIX 

A. Statutes 

1. Customs Overtime Act of February 13, 1911, cli. 46, 
sec. 5, 36 Stat. 901, as amended bv the Act of February 
7,1920, cli. 61,41 Stat. 402,19 U. S. C. sec. 267: 

267. Compensation for overtime services; fixing work¬ 
ing hours. 

“The Secretary of the Treasury shall fix a reasonable 
rate of extra compensation for overtime services of inspec¬ 
tors, storekeepers, weighers, and other customs officers and 
employees who may be required to remain on duty between 
the hours of five o’clock postmeridian and eight o’clock ante¬ 
meridian, or on Sundays or holidays, to perform services in 
connection with the lading or unlading of cargo, or the lad¬ 
ing of cargo or merchandise for transportation in bond or 
for exportation in bond or for exportation with benefit of 
drawback, or in connection with the receiving or delivery 
of cargo on or from the wharf, or in connection with the 
unlading, receiving, or examination of passengers’ baggage, 
such rates to be fixed on the basis of one-half day’s addi¬ 
tional pay for each two hours or fraction thereof of at least 
one hour that the overtime extends beyond five o’clock post¬ 
meridian (but not to exceed two and one-half days’ pay for 
the full period from five o’clock postmeridian to eight 
o’clock antemeridian), and two additional days’ pay for 
Sunday or holiday duty. The said extra compensation 
shall be paid by the master, owner, agent, or consignee 
of such vessel or other conveyance whenever such special 
license or permit for immediate lading or unlading or for 
lading or unlading at night or on Sundays or holidays shall 

O CT O v » 

be granted to the collector of customs, who shall pay the 
same to the several customs officers and employees entitled 
thereto according to the rates fixed therefor bv the Secretary 
of the Treasury. Such extra compensation shall be paid if 
such officers or employees have been ordered to report for 
duty and have so reported, whether the actual lading, un¬ 
lading, receiving, delivery, or examination takes place or 
not. In those ports where customary working hours are 
other than those hereinabove mentioned, the collector of 
customs is vested with authority to regulate the hours of 
customs employees so as to agree with prevailing working 
hours in said ports, but nothing contained in this section 
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shall be construed in any manner to affect or alter the 
length of a working day for customs employees or the 
overtime pav herein fixed. (Feb. 13,1911, e. 46, § o, 36 Stat. 
901; Feb. 7,'1920, c. 61, 41 Stat. 402.) 


> * 


2. Immigration Overtime Act of March 2, 1931, eh. 368, 
46 Stat. 1467, secs. 1, 2, 8 U. S. C. secs. 109a, 109b: 


109a. Officers and employees: overtime services; extra 
compensation; length of working day 

“The Secretary of Labor shall fix a reasonable rate of 
extra compensation for overtime services of inspectors and 
employees of the Immigration and Naturalization Service 
who may be required to remain on duty between the hours 
of five o'clock postmeridian and eight o'clock antemeridian, 
or on Sundays or holidays, to perform duties in connection 
with the examination and landing of passengers and crews 
of steamships, trains, airplanes, or other vehicles, arriving 
in the United States from a foreign port by water, land, or 
air, such rates to be fixed on a basis of one-half day's addi¬ 
tional pay for each two hours or fraction thereof of at least 
one hour that the overtime extends beyond five o'clock post¬ 
meridian (but not to exceed two and one-half days’ pay for 
the full period from five o’clock postmeridian to eight 
o'clock antemeridian) and two additional days’ pay for 
Sunday and holiday duty; in those ports where the cus¬ 
tomary working hours are other than those heretofore 
mentioned, the Secretarv of Labor is vested with anthoritv 
to regulate the hours of such employees so as to agree with 
the prevailing working hours in said ports, but nothing con¬ 
tained in this section shall be construed in any manner to 
affect or alter the length of a working day for such em- 
plovees or the overtime pav herein fixed. (Mar. 2, 1931, 
c. 368, § 1, 46 Stat. 1467; June 10,1933, Kx. Or. 6166, § 14.)" 

109b. Same; extra compensation; payment 


“The said extra compensation shall be paid by the master, 
owner, agent, or consignee of such vessel or other convey¬ 
ance arriving in the United States from a foreign port to 
the Secretary of Labor, who shall pay the same to the sev¬ 
eral officers and employees entitled thereto as provided in 
section 109a of this title. Such extra compensation shall 
be paid if such officers or employees have been ordered to 
report for duty and have so reported, whether the actual 
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inspection or examination of passengers or crew takes place 
or not: Provided, That this section shall not apply to the 
inspection at designated ports of entry of passengers ar¬ 
riving by international ferries, bridges, or tunnels, or by 
aircraft, railroad trains, or vessels on the Great Lakes and 


connecting waterways 
ides. (Mar. 2,1931, c. 
Ex. Or. (>166, § 14.)” 


, when operating on regular sched- 
368, § 2, 46 Stat. 1467; June 10,1933; 


3. Steamboat Inspection Overtime Act of May 27, 1936, 
oh. 463, sec. 6, as amended by the Act of Mav 11, 1938, ch. 
194, 32 Stat. 345, 46 U. S. C. sec. 382b: 

“§3821). Extra pay for overtime services; payment by 
owner or master or agent; appropriations; regulation of 
varying working hours 

“The Secretary of Commerce shall fix a reasonable rate 
of extra compensation for overtime services of local in¬ 
spectors of steam vessels and their assistants, United States 
shipping commissioners and their deputies and assistants, 
and customs officers and employees, who may be required 
to remain on duty between the hours of 5 o’clock post¬ 
meridian and 8 o’clock antemeridian or on Sundays or holi¬ 
days to perform services in connection with the inspection 
of vessels or their equipment, supplying or signing on or 
discharging crews of vessels on the basis of one-half day’s 
additional pay for each two hours or fraction thereof of 
at least one hour that the overtime extends beyond 5 o’clock 
postmeridian (but not to exceed two and one-half days’ pay 
for the full period from 5 o’clock postmeridian to 8 o’clock 
antemeridian) and two additional days’ pay for Sunday or 
holiday duty. The said extra compensation for overtime 
services shall be paid by the master, owner, or agent of such 
vessel to the local United States collector of customs or his 
representative who shall deposit such collection into the 
Treasury of the United States to an appropriately desig¬ 
nated receipt account. The amount of the receipts so cov¬ 
ered during the fiscal year 1936 is hereby authorized to be 
.appropriated and made available for payment of extra com¬ 
pensation for overtime services to the several employees 
entitled thereto according to rates fixed therefor by the See- 
retarv of Commerce: Provided , That effective Julv 1, 1936, 
and thereafter, the amounts of such collections received by 
the said collector of customs or his representative shall be 
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covered into the Treasury as miscellaneous receipts; and 
the payments of such extra compensation to the several 
employees entitled thereto shall be made from the annual 
appropriations for salaries and expenses of the Bureau: 
Provided further, That to the extent that the annual appro- 
priations, which are hereby authorized to be made from the 
general fund of the Treasury, are insufficient, there are 
hereby authorized to be appropriated from the general fund 
of the Treasury such additional amounts as may be neces¬ 
sary, to the extent that the amounts of such receipts are 
in excess of the amounts appropriated: Provuhd further, 
That such extra compensation shall be paid if such officers 
or employees have been ordered to report for duty and 
have so reported, whether the actual inspection of the vessel 
or her equipment, or the supplying, or signing on, or dis¬ 
charging crews takes place or not: And provided further, 
That in those ports where customary working hours are 
other than those hereinabove mentioned, the local inspec¬ 
tors of steam vessels, United States shipping commission¬ 
ers, or collectors of customs, as the case may be, are vested 
with authority to regulate the hours of such employees so 
as to agree with prevailing working hours in said ports, but 
nothing contained in this proviso shall be construed in any 
manner to alter the length of a working day for the local 
inspectors, their assistants, the United States shipping 
commissioners and their deputies and assistants, or cus¬ 
toms officers and employees, or the overtime pay herein fixed. 
Mav 27, 1936, c. 463, § 6, 49 Stat. 1385, as amended May 
11,1938, c. 194, 52 Stat. 345.” 

4. Tariff Act of 1930, ch. 497, Title IV, secs. 448 (a), 450- 
452, as amended bv Act of June 25, 1938, ch. 679, sec. 9, 52 
Stat. 1082,19 U. S.'C. secs. 1448 (a), 1450-1452: 

1448. Unlading—Permits and preliminary entries 

“(a) Except as provided in section 1441 of this title 
(relating to vessels not required to enter), no merchandise, 
passengers, or baggage shall be unladen from any vessel or 
vehicle arriving from a foreign port or place until entry of 
such vessel or report of the arrival of such vehicle has been 
made and a permit for the unlading of the same issued by 
the collector: Provided, That the master may make a pre¬ 
liminary entry of a vessel by making oath or affirmation to 
the truth of the statements contained in the vessel’s mani- 
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fest and delivering the manifest to the customs officer who 
boards such vessel, but the making of such preliminary 
entry shall not excuse the master from making formal entry 
of his vessel at the customhouse, as provided by this chap¬ 
ter. After the entry, preliminary or otherwise, of any ves¬ 
sel or report of the arrival of any vehicle, the collector may 
issue a permit to the master of the vessel, or to the person 
in charge of the vehicle, to unlade merchandise or baggage, 
but except as provided in subdivision (b) of this section 
merchandise or baggage so unladen shall be retained at the 
place of unlading until entry therefor is made and a permit 
for its delivery granted, and the owners of the vessel or 
vehicle from which any imported merchandise is unladen 
prior to entry of such merchandise shall be liable for the 
payment of the duties accruing on any part thereof that may 
be removed from the place of unlading without a permit 
therefor having been issued. Any merchandise or baggage 
so unladen from any vessel or vehicle for which entry is not 
made within forty-eight hours exclusive of Sunday and 
holidays from the time of the entry of the vessel or report 
of the vehicle, unless a longer time is granted by the col¬ 
lector, as provided in section 1484 of this title, shall be sent 
to a bonded warehouse or the public stores and held as 
unclaimed at the risk and expense of the consignee in the 
case of merchandise and of the owner in the case of baggage, 
until entry thereof is made.” 

1450. Unlading on Sundays, holidays, or at night 

“No merchandise, baggage, or passengers arriving in the 
United States from any foreign port or place, and no bonded 
merchandise or baggage being transported from one port to 
another, shall be unladen from the carrying vessel or vehicle 
on Sunday, a holiday, or at night, except under special 
license granted by the collector under such regulations as 
the Secretary of the Treasurv mav prescribe. (June 17, 
1930, e. 497, title IV, § 450, 46 Stat. 715.) ” 

1451. Same; extra compensation 

“Before any such special license to unlade shall be 
granted, the master, owner, or agent, of such vessel or 
vehicle shall be required to give a bond in the penal sum 
to be fixed by the collector conditioned to indemnify the 
United States for any loss or liability which might occur or 
be occasioned by reason of the granting of such special 
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license and to pay tlie compensation and expenses of the 
customs officers and employees assigned to duty in connec¬ 
tion with such unlading at night or on Sundav or a holiday, 
in accordance with the provisions of sections 261 and 267 of 
this title. In lieu of such bond the owner, or agent, of any 
vessel or vehicle or line of vessels or vehicles mav execute 
a bond in a penal sum to be fixed by the Secretary of the 
Treasury to cover and include the issuance of special li¬ 
censes for the unlading of vessels or vehicles belonging to 
such line for a period of one year from the date thereof. 
Upon a request made by the owner, master, or person in 
charge of a vessel or vehicle, or by or on behalf of a common 
carrier or by or on behalf of the owner or consignee of any 
merchandise or baggage, for overtime services of customs 
officers or employees at night or on a Sunday or holiday, the 
collector shall assign sufficient customs officers or employees 
if available to perform any such services which may law¬ 
fully be performed by them during regular hours of busi¬ 
ness, but only if the person requesting such services gives a 
bond in a penal sum to be fixed by the collector, conditioned 
to pay the compensation and expenses of such customs offi¬ 
cers and employees, who shall be entitled to rates of com¬ 
pensation fixed on the same basis and payable in the same 
manner and upon the same terms and conditions as in the 
case of customs officers and employees assigned to duty in 
connection with lading or unlading at night or on Sunday 
or a holiday. Nothing in this section shall be construed to 
impair the existing authority of the Treasury Department 
to assign customs officers or employees to regular tours of 
dutv at nights or on Sundavs or holidavs when such assign- 
ments are in the public interest. As amended June 25,1938, 
5 p. m., E. S. T., c. 679, § 9, 52 Stat. 1082.” 


1452. Lading on Sundays, holidays, or at night 

“No merchandise or baggage entered for transportation 
under bond or for exportation with the benefit of drawback, 
or other merchandise or baggage required to be laden under 
customs supervision, shall be laden on any vessel or vehicle 
at night or on Sunday or a holiday, except under special 
license therefor to be issued by the collector under the same 
conditions and limitations as pertain to the unlading of 
imported merchandise or merchandise being transported in 
bond. (June 17,1930, c. 497, Title IV, § 452, 46 Stat. 715.) ” 
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B. Regulations 

1. T. D. 49,669, promulgated August 4, 1938: 

“Treasury Department, 

Office of the Commissioner of Customs, 

Washington, D. C. 

“To Collectors of Customs and Others Concerned: 

“The act of February 13, 1911, as amended (U. S. C. 
title 19, sec. 267), provides that— 

“The Secretary of the Treasury shall fix a reasonable 
rate of extra compensation for overtime services of in¬ 
spectors, storekeepers, weighers, and other customs officers 
and employees * * *. The said extra compensation shall 
be paid by the master, owner, agent or consignee of such ves¬ 
sel or other conveyance * * * to the collector of customs, 
who shall pay the same to the several customs officers and 
employees entitled thereto according to the rates fixed by 
the Secretary of the Treasury. * * * 

“In accordance therewith, and pursuant to the authority 
contained in section 161 of the Revised Statutes (U. S. C. 
title 5, sec. 22), article 1244 of the Customs Regulations of 
1937 is hereby amended as follows: 

“A new paragraph, designated (a), reading as follows, 
is added: 

“(a) The daily rate of extra compensation for overtime 
services of customs officers and employees is fixed at the 
gross daily rate of regular compensation payable by the 
customs service to a customs officer or employee except 
when such gross daily rate of regular compensation is less 
than $5 or more than $8, then the daily rate of extra com¬ 
pensation is fixed at a minimum of $5 or a maximum of $8, 
as the case may be. 

“The present paragraphs (a), (b), (c), (d) and (e) are 
redesignated (b), (c), (d), (e) and (f), respectively. 

James H. Moyle, 
Commissioner of Customs. 

“Approved August 4, 1938. 

Wayne C. Taylor, 

Acting Secretary of the Treasury 
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2. Customs Regulations of 1937, Art. 1244, prior to 
amendment by T. D. 49,669: 

“Art. 1244. Rate of compensation.—(a) For service per¬ 
formed after 5 p. m. of any days, including Sundays and 
holidays, one-half day’s pay will be allowed for each 2 hours 
or fraction thereof of at least 1 hour that the overtime ex¬ 
tends beyond 5 p. m., provided that the overtime is not less 
than 1 hour. The maximum amount which may be paid an 
employee for services between 5 p. m. and 8 a. m. shall not 
exceed 2M> days’ pay. 

“(b) In computing the amount earned for overtime at 
the rate of ‘one-half day’s pay for each 2 hours or fraction 
thereof of at least 1 hour that the overtime extends beyond 
5 p. m.,’ one-half day’s pay shall be one-half of the gross 
daily rate of pay; each 2 hours is the time period for pur¬ 
pose of computation; at least 1 hour means the minimum 
service in each period for which extra pay may be granted. 
If service continues beyond a 2-hour period, it must extend 
for at least 1 hour into the following 2-hour period to be 
entitled to extra pay for the second period. When the over¬ 
time extends beyond 5 p. m. payment of extra compensa¬ 
tion from 3 p. m. for services consisting of at least 1 hour 
is authorized, even though such services mav not actuallv 
begin until 7 p. m., 9 p. m., or later: Provided, however, 
That the officer rendering the service remained on duty from 
5 p. m., in which case the time between 5 p. m., and the time 
of beginning the actual service shall be computed as waiting 
time, and where the actual services begin as late as 9 p. m. 
there should be an affirmative statement that the officer was 
required to remain on duty between 5 p. m. and 9 p. m., if 
a charge for waiting time is made. Where, however, serv¬ 
ice is rendered between 6 a. m. and 8 a. m. only, the charge 
for such services, or 1 hour thereof, will be one-half day’s 
extra pay. 

“(c) In computing extra compensation where the serv¬ 
ices rendered are in broken periods and less than 2 hours 
intervene between such broken periods, the time served 
should be combined with the waiting time and computed as 
continuous service. 

“(d) Where 2 hours or more intervene between broken 
periods, one-half day’s extra pay will be allowed for each 
distinct 2-hour period or part of a 2-hour period, if waiting 
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time and actual service rendered within each period con¬ 
sist of at least 1 hour. 

“(e) The same construction should he given the act when 
charging for waiting time as governs the charge for serv¬ 
ices actually rendered. No charge should be made unless 
after having reported for duty the waiting time amounts 
to at least 1 hour.” 

3. Department of Labor, General Order No. 175, April 
27,1931, as amended: 

“ (a) Overtime shall be understood to mean time on duty 
in addition to the number of hours fixed administrativelv 
as the regular work day of inspectors and employees. To 
constitute overtime for the purpose of the foregoing Act 
there must exist two factors, to wit, (1) time on duty in 
addition to the number of hours fixed administratively as 
the regular work day of inspectors and employees, and (2) 
time on duty for at least one hour between 5 p. m. and 8 a. m. 
on any day. 

“(b) No distinction is to be made between week days, 
Sundays and holidays so far as employment between the 
hours of 5 p. m. and 8 a. m. is concerned. 

“(c) Where inspection duties involve the inspection at 
designated ports of entry of passengers arriving by inter¬ 
national ferries, bridges, or tunnels, or by aircraft, railroad 
trains, or vessels on the Great Lakes and connecting water¬ 
ways, when operating on regular schedules, so that, under 
Section 2 of the Statute, the extra compensation for the 
overtime is not to be paid by the master, owner, or agent, 
or consignee of any vessel or other conveyance, the Govern¬ 
ment is liable for payment for the overtime. However, 
under all other circumstances, no additional compensation 
may be paid for the overtime in excess of the amount col¬ 
lected as provided for in the first sentence of Section 2 of 
the Statute. 

“(d) For duties performed on Sundays and holidays be¬ 
tween the hours of 8 a. m. and 5 p. m. employees shall be 
entitled to two days’ pay in excess of their regular pay. 
The term ‘holiday’ shall include only national holidays, viz: 
January 1, February 22, May 30, July 4, the first Monday 
in September, Thanksgiving Day (when designated by the 
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President), December 25, and such other days as may be 
made national holidays by Act of Congress. 

“(e) For each two hours or fraction thereof of at least 
one hour that such duties are performed in excess of the 
regular shift of duty between 5 p. in. of any day and 8 a. m. 
of the following day, employees shall be entitled to one half 
day’s pay in excess of his regular pay. Where in any unit 
of time beginning at 5 p. m. and ending at the following 
8 a. m. such duties are performed in broken periods and 
less than two hours intervene between such periods they 
shall be combined, otherwise each period of such unit shall 
be considered separately. The maximum amount which 
shall be paid to any employee for the purpose of such duties 
between 5 p. m. and the following 8 a. m. shall not exceed 
two and one-half days’ pay in excess of the regular pay. 
After that amount is earned no further compensation can 
be paid for any services up to 8 a. m. of the same inspector 
or employee. 

“(f) This order shall likewise apply to the time on duty 
after reporting for duty pursuant to order to do so and 
regardless of whether or not actual inspection or examina¬ 
tion of passengers or crews takes place in those cases in 
which the government is not liable for the overtime. 

“(g) For the purpose of this order, a day’s pay in the 
case of inspectors or employees receiving compensation 
per annum shall be one three hundred and sixtieth of the 
regular annual salary, and in the case of inspectors and 
employees receiving compensation per month shall be one- 
thirtieth of the regular monthly salarv. 

“(h) No time off shall be allowed for time for which 
extra compensation must be paid under this order. 

“(i) The customary working hours of inspectors and 
employees engaged in the examination and landing of pas¬ 
sengers and crews shall be, as far as practicable, within the 
time between 8 a. m. and 5 p. m. 

“(j) Liability for payment of overtime compensation 
shall not apply to the examination and inspection of pas¬ 
sengers at designated ports of entry arriving on or by inter¬ 
national ferries, bridges, tunnels, aircraft, railroad trains 
or vessels on the Great Lakes and connecting waterways, 
when operating on regular schedules filed with the immigra- 
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tion officer in charge at such designated port of entry. 
Examination and inspection at such designated ports of 
entry shall mean such examination and inspection actually 
performed at the record port of entry. Overtime compensa¬ 
tion for which the government is not liable shall be prorated 
among the various vessels and convevances according to the 
aggregate of the total overtime of each inspector and em¬ 
ployee in connection with the examination and inspection 
between 8 a. m. and 5 p. m. on Sundays and holidays, of the 
crew of each vessel or conveyance concerned, and also of 
the passengers on such vessel or conveyance, unless under 
this paragraph there is no liability with respect to inspec¬ 
tion and examination of passengers. Such liability for over¬ 
time on all days between 5 p. m. and 8 a. m. is to be prorated 
in the same manner. 

“(k) Payment on the part of vessels or other convey¬ 
ances of overtime compensation shall be made by postal 
money order or certified check (including any charge for 
collection or exchange) payable to the Commissioner of 
Immigration and Naturalization and forwarded through 
field office headquarters. Payment to the inspector or em¬ 
ployee concerned of extra compensation for which the 
master, owner, agent or consignee is liable can be made to 
the extent only that collection is made from such master, 
owner, agent, or consignee and received by the Secretary 
of Labor at Washington, D. C. 

“ (1) Protests against the exaction of extra compensation 
should be transmitted by or through the proper Commis¬ 
sioner or District Director of Immigration to the Commis¬ 
sioner General of Immigration. 

“(m) Searching vessels or other conveyances or places 
for contraband aliens is not examination and inspection of 
passengers and crews within the terms of this order. 

“(n) Commissioners and District Directors of Immigra¬ 
tion will arrange schedules and working hours of inspectors 
and employees of the Immigration Service so as to avoid 
overtime within this order, as far as possible consistent 
with due enforcement of the immigration laws and the con¬ 
venience of persons arriving in the United States, and also 
as far as practicable cause any overtime work within the 
terms of this order to be equally alternated among the in- 
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spectors and employees engaged at the same port in the 
inspection and examination of arriving passengers and 
crews. 

“(o) Overtime within this order will be reported to the 
Commissioner General of Immigration on forms to be pro¬ 
vided for that purpose. 

Harry E. Hull, 
Commissioner General . 

“Approved: 

Kobe Carl White, 

The Assistant Secretary.” 

4. Department of Commerce, Circular No. 307, December 
17, 1938: 

“II. Pursuant to the provisions of Section C of the Act 
of May 27,1936 (49 Stat. 1380) and by virtue of the author¬ 
ity contained in section 7 of the act of May 27,1936 (49 Stat. 
1380) the following regulations are prescribed: 

“1. Local inspectors and their assistants, United States 
shipping commissioners and their deputies and assistants, 
and customs officers and employees, while performing duties 
in connection with the inspection of vessels or their equip¬ 
ment, supplying or signing on or discharging crews of 
vessels, at night or on Sundays and holidays, shall receive 
extra compensation, to be paid by the master, owner, or 
agent of the vessel. 

“2. The rates of extra compensation are payable in cases 
where the services of officers or employees have been duly 
requested and the officers or employees have reported for 
duty, even though no actual service may be performed. 

“3. The extra compensation for overtime services is in 
addition to the regular compensation paid by the Govern¬ 
ment in the case of officers and employees whose compensa¬ 
tion is fixed on the ordinary per diem basis and those re¬ 
ceiving compensation per month or per annum. 

“4. Extra compensation for ‘waiting time’ will not be 
allowed unless and until an officer or employee actually re¬ 
ports for duty. 

“5. For the purpose of computing extra compensation 
the word ‘night’ will be construed to mean the time from 
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5 p. m. to 8 a. m., and the term ‘holiday’ shall include only 
national holidays, viz., January 1, February 22, May 30, 
July 4, the first Monday in September, November 11, 
Thanksgiving Day (when designated by the President), and 
December 25, and such other days as may be made national 
holidays. 

“6. For service performed after 5 p. m. on any day, in¬ 
cluding Sundays and holidays, one-half day’s pay will be 
allowed for each 2 hours or fraction thereof of at least 
1 hour that the overtime extends beyond 5 p. m., provided 
that the overtime is not less than 1 hour. The maximum 
amount which may be paid an employee for services between 
5 p. m. and 8 a. m. shall not exceed 2 1 /j days’ pay. 

“7. In computing the amount earned for overtime at the 
rate of ‘one-half day’s pay for each 2 hours or fraction 
thereof of at least 1 hour that the overtime extends beyond 
5 p. m.,’ one-half day’s pay shall be one-half of the gross 
daily rate of pay; each 2 hours is the time period for the 
purpose of computation; at least 1 hour means the mini¬ 
mum service in each period for which extra pay may be 
granted. If service continues beyond a 2-hour period, it 
must extend for at least 1 hour into the following 2-hour 
period to be entitled to extra pay for the second period. 
When the overtime extends beyond 5 p. m., payment of 
extra compensation from 5 p. m., for services consisting of 
at least 1 hour is authorized, even though such services may 
not actually begin until 7 p. m., 9 p. m., or later: Provided , 
however , That the officer rendering the service remained 
on duty from 5 p. m., in which case the time between 5 p. m. 
and the time of beginning the actual service shall be com¬ 
puted as waiting time, and where the actual services begin 
as late as 9 p. m., there should be an affirmative statement 
that the officer was required to remain on duty between 
5 p. m., and 9 p. m. if a charge for waiting time is made. 

“8. In computing extra compensation where the services 
rendered are in broken periods and less than 2 hours inter¬ 
vene between such broken periods, the time served should 
be combined with the waiting time and computed as con¬ 
tinuous service. 

“9. Where 2 hours or more intervene between broken 
periods, one-half day’s extra pay will be allowed for each 
distinct 2-hour period or part of a 2-hour period, if waiting 
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time and actual service rendered within each period con¬ 
sists of at least 1 hour. 

‘‘10. The same construction should be given the act when 
charging for waiting time as governs the charge for serv¬ 
ices actually rendered. No charge should be made unless 
after having reported for duty the waiting time amounts 
to at least 1 hour. 

“11. For authorized services performed on Sunday and 
holidays between 8 a. m., and 5 p. m., officers and employees 
shall be entitled to 2 days’ pay in addition to their regular 
compensation. 

“12. When employees are in travel status overtime shall 
apply the same as at official station. 

“13. Payment of extra compensation for overtime serv¬ 
ices shall be subject to appropriations being made therefor 
by Congress. 

“14. Assessment and collection of fees against steamship 
companies for overtime services shall be made even though 
the payment to employees for such services may not be 
made until funds are appropriated for that purpose. 

“15. An application on a form prescribed by the Director 
of the Bureau of Marine Inspection and Navigation, and 
approved by the Secretary of Commerce, shall be filed with 
the office being requested to furnish overtime services before 
such assignment can be made. 

“16. Overtime services shall be billed to the steamship 
companies on collection voucher provided for that purpose. 
Remittance shall be made by postal money order or certified 
check payable to the ‘Collector of Customs, Treasury De¬ 
partment’ and forwarded to that officer at the port indi¬ 
cated on the voucher, who shall in turn deposit such remit¬ 
tance to a properly designated receipt account. 

“17. Protests against the exaction of extra compensa¬ 
tion shall be forwarded to the Director, Bureau of Marine 
Inspection and Navigation. 

Daniel C. Roper, 
Secretary of Commerce 
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C. Decision of Comptroller General 

Decision No. A-78,953, August 22, 1936: 

“The Honorable, 

“The Secretary of Commerce. 

‘ ‘ Sir : 

“There was received your letter of July 23, 1936, as 
follows: 

“ ‘Section 6 of the Act approved May 27, 1936, Public 
No. 622, 74th Congress (H. R. 8599), in so far as pertinent 
to the question at issue, reads as follows: 

“ ‘ “Sec. 6. That the Secretarv of Commerce shall fix a 
reasonable rate of extra compensation for overtime services 
of local inspectors of steam vessels and their assistants, 
United States shipping commissioners and their deputies 
and assistants, who may be required to remain on duty be¬ 
tween the hours of 5 o’clock postmeridian and S o’clock 
antemeridian or on Sundays or holidays to perform services 
in connection with the inspection of vessels or their equip¬ 
ment, supplying or signing on or discharging crews of ves¬ 
sels on the basis of one-half day’s additional pay for each 
two hours or fraction thereof of at least one hour that the 
overtime extends beyond 5 o’clock postmeridian (but not 
to exceed two and one-half days’ pay for the full period 
from 5 o’clock postmeridian to 8 o’clock antemeridian) and 
two additional days’ pay for Sunday or holiday duty. The 
said extra compensation for overtime services shall be 
paid by the master, owner, or agent of such vessel to the 
local United States collector of customs or his representa¬ 
tive who shall deposit such collection into the Treasury of 
the United States to an appropriately designated receipt 
account. The amount of the receipts so covered during the 
fiscal year 1936 is hereby authorized to be appropriated and 
made available for payment of extra compensation for over¬ 
time services to the several employees entitled thereto 
according to rates fixed therefor by the Secretary of 
Commerce. ’ ’ 

“ ‘Section 4503 R. S. (46 U. S. C. 543) provides that 

“ ‘ “In any port in which no shipping commissioner shall 
have been appointed, the whole or any part of the business 
of a shipping commissioner shall be conducted by the col- 
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lector or deputy collector of customs of such port; and in 
respect of such business such custom-house shall he deemed 
a shipping office, and the collector or deputy collector of 
customs to whom such business shall be committed shall 
for all purposes be deemed a shipping commissioner within 
the meaning of this Title (K. S. 4501-4612).” 

“ ‘The question at issue is whether collectors and deputy 
collectors of customs, when acting in the capacity of ship¬ 
ping commissioners as provided by Section 4503 supra, 
would be entitled to extra compensation for overtime serv¬ 
ices rendered in connection with the shipment and dis¬ 
charge of seamen, and an expression of your opinion in the 
premises at your earliest convenience will be greatly 
appreciated.’ 

“The act of May 27, 1936, quoted in your letter author¬ 
izes overtime pay only for ‘local inspectors of steam vessels 
and their assistants, United States shipping commissioners 
and their deputies and assistants’. It is to be presumed 
that Congress in enacting this statute was cognizant of the 
fact that it had been made a statutory duty of collectors of 
customs and their deputies to serve as United States ship¬ 
ping commissioners at ports where no shipping commis¬ 
sioners had been appointed and that if overtime pay had 
been intended for them they would have been specifically 
named in the statute. The terms ‘one-half day’s additional 
pay’ and ‘two additional days’ pay’ provided for in the act 
could have been intended to be computed only on the regu¬ 
lar pay of the officers named in the act. If no shipping com¬ 
missioner has been appointed at a particular port there is 
no basis on which the statute may operate, the rates of pay 
provided for shipping commissioners being different from 
the rates provided for collectors of customs and their 
deputies. 

“You are advised therefore that in the absence of more 
specific language in the statute it must be concluded that 
customs officers are not entitled to overtime compensation 
while serving overtime as shipping commissioners. 

“Respectfully, 

(Signed) R. N. Elliott, 

Acting Comptroller General 
of the United States 


(2684) 
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statement of the case 

The appellant, a Deputy Surveyor of Customs for the port 
of New York, has appealed from the action of the lower court 
in dismissing his complaint (R. 25). It is apparent from the 
complaint filed below and appearing in the record, pp. 1-22, 
that the action is brought to enforce what the appellant con¬ 
ceives to be his right to receive overtime compensation at a 
rate based on the regular day s pay rather than at a rate for 
overtime compensation fixed by the Secretary of the Treasury. 
The Act which provides for the payment and for the manner 
of payment of overtime compensation for Customs employees 
(Act of Feb. 13, 1911, c. 46, § 5, 36 Stat. 901, as amended by 
Act of Feb. 7, 1920. c. 61, 46 Stat. 402, 19 U. S. C. 267) is set 
out at page 3 of the record. The appellant, whose regular 
compensation is at the sum of $9.72 per day (R. 5), contends 

(l) 
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that the Secretary has no discretion under the Overtime Act 
to fix the rate of pay for overtime work. Appellant requests 
that the Treasury Decision by which the Secretary of the 
Treasury fixed a rate of pay for overtime work different in 
certain instances from the regular daily rate of compensation 
be declared null and void and of no effect; that appellant is 
entitled to overtime compensation on the basis of his regular 
compensation; and that it is the duty of the Secretary of the 
Treasury to fix the rate of extra compensation on the basis of 
regular daily compensation. In the alternative the appellant 
asked the lower court to direct the Secretary of the Treasury 
to interpret the statute in accordance with his interpretation 
and to enjoin the Secretary and his subordinates from enforc¬ 
ing or acting upon the provisions of T. D. 49669. 

STATUTES AND REGULATIONS INVOLVED 

The statute relied on by appellees is the Customs Overtime 
Act of February 13, 1911, c. 46, § 5, 36 Stat. 901, as amended 
by the Act of February 7, 1920, c. 61, 41 Stat. 402, 19 U. S. C. 
267, and is set out at page 35 of the appendix to appellant’s 
brief. The regulation relied on by the appellees is T. D. No. 
49669 promulgated August 4, 1938, and is set out at page 41 
of the appendix to appellant’s brief. 

SUMMARY OF ARGUMENT 

The present interpretation of the Secretary of the Treasury, 
incorporated in T. D. No. 49669, to the effect that those por¬ 
tions of the statute under consideration, which provide that 
the Secretary of the Treasury “shall fix a reasonable rate of 
extra compensation for overtime services,” that “such rates 
to be fixed on the basis * * and that “overtime com¬ 
pensation shall be paid according to the rates fixed therefor 
by the Secretary of the Treasury,” give him the power to fix 
the rate of overtime compensation by determining the amount 
of pay for the overtime day, is the correct interpretation of 
the statute. Congress, by choosing the language quoted 
above, vested in the Secretary of the Treasury authority to fix 
the rate of pay. The rate of pay means an amount fixed 
according to a ratio, as, per day. 
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The interpretation contended for by the appellant is arti¬ 
ficial and strained. It ignores the language of the statute 
which gives the Secretary discretion to fix the rate of pay. 
To adopt this interpretation is to ignore the rules of statutory 
construction which require the courts to give significance and 
effect to every word of a statute. Neither the legislative his¬ 
tory nor any prior or contemporaneous administrative inter¬ 
pretation may be resorted to in the absence of a showing that 
the statute itself is ambiguous. 

ARGUMENT 

I 

The present interpretation of the statute by the Secretary of 
the Treasury is the correct interpretation 

The appellees submit that the present interpretation of the 
statute to the effect that there is vested in the Secretary of 
the Treasury discretion to determine the basic rate for over¬ 
time compensation is the proper interpretation. The statute 
provides in part: 

The Secretary of the Treasury shall fix a reasonable 
rate of extra compensation for overtime services of in¬ 
spectors, storekeepers * * * who may be required 
to remain on duty between the hours of five o’clock 
postmeridian and eight o’clock antemeridian or on Sun¬ 
days or holidays to perform services in connection with 
the lading or unlading of cargo, * * * such rates 

to be fixed on the basis of one-half day’s additional 
pay for each two hours or fraction thereof of at least 
one hour that the overtime extends beyond five o’clock 
postmeridian (but not to exceed two and one-half days’ 
pay for the period from five o’clock postmeridian to 
eight o'clock antemeridian) and two additional days’ 
pay for Sunday or holiday duty. * * * The said 
extra compensation shall be paid by the master, owner, 
* * * to the Collector of Customs, who shall pay 
the same to the several Customs officers * * * ac¬ 
cording to the rates fixed therefor by the Secretary of 
the Treasury. * * * 
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The language thus adopted by Congress is obviously language 
which is appropriate to an Act vesting discretion in an admin¬ 
istrative official. The interpretation adopted by the appellees 
gives reasonable effect to the plain intent of the congressional 
language. If the overtime rate of pay must be based on the 
regular rate of pay, there is nothing for the Secretary to fix, 
and the language of the statute quoted above must be rejected 
as surplusage. Such a construction would violate the prin¬ 
ciples of statutory construction laid down by the Supreme 
Court of the United States in the case of Market Co. v. Hoff¬ 
man, 101 U. S. 112-115, 25 L. ed. 782, in which the Supreme 
Court said at page 115: 

We are not at liberty to construe any statute so as to 
deny effect to any part of its language. It is a cardinal 
rule of statutory construction that significance and 
effect shall, if possible, be accorded to every word. As 
early as in Bacon’s Abridgment, sect. 2, it was said 
that “a statute ought, upon the whole, to be so con¬ 
strued that, if it can be prevented, no clause, sentence, 
or word shall be superfluous, void, or insignificant.” 
This rule has been repeated innumerable times. An¬ 
other rule equally recognized is that every part of a 
statute must be construed in connection with the whole, 
so as to make all the parts harmonize, if possible, and 
give meaning to each. 

In the case of United States v. Lexington Mill Co., 232 U. S. 
399, 5S L. ed. 658, where the court was considering the lan¬ 
guage of the Food and Drug Act, the court determined that 
the purpose of the statute on its face was to prevent injury 
to public health by the sale and transportation in interstate 
commerce of misbranded and adulterated foods and then said 
at page 409: 

If this purpose has been effective by plain and unam¬ 
biguous language and the Act is within the power of 
Congress, the only duty of the courts is to give it effect 
according to its terms. This principle has been fre¬ 
quently recognized in this court. Citing Lake County 
v. Rollins, 130 U. S. 662, 32 L. ed. 1060; Hamilton v. 
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Rathbone, 175 U. S. 414, 44 L. ed. 219; and Market Co: 
v. Hofjman, supra. 

Among the definitions given for the noun “rate” by Web¬ 
ster’s New International Dictionary are: amount or quantity; 
established portion or measure; quantity, amount, or degree 
of a thing measured per unit of something else; specif., quan¬ 
tity or amount measured per unit of time; a fixed relation of 
quantity, amount, or degree between two things; a ratio; 
proportion; also, a charge, payment, or price fixed according 
to a ratio, scale, or standard. Thus a rate of extra compen¬ 
sation for overtime services would be an amount of money 
for such services measured per unit of time, to-wit, per day 
or per hour. 

The only reasonable interpretation of the language of the 
statute which harmonizes all of its provisions is to the effect 
that the Secretary shall fix the rate or amount of pay for the 
overtime day. The statute goes on to provide the method of 
computing the actual time to be included in determining over¬ 
time compensation. The evident meaning of this language 
is that the overtime compensation shall be computed as set 
forth in the statute and on the basis of such reasonable daily 
rate as shall be fixed by the Secretary. The language of the 
statute, “one-half day’s additional pay” and “two additional 
days’ pay” does not necessarily mean pay at the regular rate 
of compensation. In other words, the statute is to be con¬ 
strued as dictating the method of calculating overtime and 
leaving to the Secretary the determination of the rate of com¬ 
pensation to be used in such method of calculation. No other 
construction will give any effect to the explicit provision of 
the statute that the Secretary shall fix a reasonable rate. 

In support of his interpretation of the statute to the effect 
that the Secretary is required to use the regular daily rate 
of pay in determining overtime compensation, appellant urges 
that the fixing of a rate of extra compensation is necessarily 
made up of two distinct elements, (1) a determination of the 
period of compensable overtime services, and (2) the amount 
of money to be paid for such a period (Appellant’s brief, p. 17, 
19). This interpretation ignores the definition of the noun 
“rate” heretofore given. It is true that the total amount of 
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extra compensation paid for any given period of service re¬ 
sults from a multiplication of the units of time by the amount 
or rate of pay fixed for such units. It does not follow, how¬ 
ever, that fixing a rate of compensation involves more than a 
determination of a specific amount or quantity which is to be 
measured by a given unit of time. In support of his inter¬ 
pretation, appellant relies upon an opinion by Attorney Gen¬ 
eral Daugherty, rendered in 1922. 33 Ops. Atty. Gen. 112 
(Appellant’s brief, p. 18). The question there before the 
Attorney General relates only to the time for which overtime 
compensation was payable and not to the amount of compen¬ 
sation for a given period. The Attorney General did make 
some statements to the effect that the rate depended both on 
the amount to be paid for a given period and on the basis for 
calculating the period of time, but he also referred to “both 
the rate of pay and the method of calculating overtime.” This 
dictum is inconsistent and confusing and is not entitled to 
great weight in these proceedings. Appellant also cites the 
case of Ferguson v. Port Huron and Sarnia Ferry Co., 13 F. 
(2d) 489, District Court decision (Appellant’s brief, pp. 19, 
21). In that case the authority of the Secretary to fix a rate 
of overtime compensation on a basis other than the regular 
daily rate of pay was not in question. There were questions 
as to the periods for which overtime compensation was pay¬ 
able and, after deciding these, the court had to apply the rate 
then in effect and determine the amount of recovery. It was 
in that connection that the court made the statement relied 
upon by the appellant that the amount of the overtime com¬ 
pensation was dependent upon the amount of the regular 
pay of the official involved and that it was necessary to deter¬ 
mine the amount of such regular pay. The court then pro¬ 
ceeded to decide a controverted question under certain stat¬ 
utes as to what was the regular rate of pay. The court was 
not called upon to decide and did not decide that the Secretary 
was not authorized to fix a daily rate of compensation for 
overtime services different from the rate of regular pay. A 
similar reply can be given to the contention of the appellant 
as to the applicability of the opinion of the Comptroller Gen¬ 
eral (No. A-7S953, August 22, 1936) (Appellant’s brief, p. 22, 
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and appendix, pp. 49, 50). The Comptroller General there 
decided that a Collector of Customs serving as a shipping 
commissioner was not entitled to overtime compensation 
under an Act similar to the Act involved here, because he was 
not regularly employed as a shipping commissioner and had 
no regular day’s pay as such. Inasmuch as the Collector had 
no regular rate of pay as a shipping commissioner and no 
other daily rate of overtime compensation had been fixed, the 
Comptroller General merely held that the overtime statute 
could not be applied to the Collector as a shipping com¬ 
missioner. 

II 

Consideration of the legislative history of the statute in ques¬ 
tion does not lead to the conclusion for which appellant 
contends, and, in any event, such a consideration is not 
proper under the circumstances of this case 

In support of his interpretation, appellant sets out nu¬ 
merous excerpts from committee hearings, committee re¬ 
ports, and remarks of members of both branches of the legis¬ 
lature during consideration of, and debate on, the Act of 
Congress here in question. Appellees submit that an exam¬ 
ination of these excerpts by no means leads to the conclusion 
appellant contends for. On the contrary, the appellees con¬ 
tend that the only conclusion to be drawn, either from these 
excerpts, or from the entire legislative history of this statute, 
is that Congress deliberately selected the language which was 
incorporated into the Act and that Congress was fully aware 
that the matter of phraseology was in its hands as was il¬ 
lustrated by the remarks of Representative Treadway quoted 
at pages 14 and 15 of appellant’s brief. 

In addition to the fact that the legislative history of the 
Act is not decisive of the point raised by appellant, there is a 
more fundamental objection to the consideration at this time 
of the legislative history of this statute; that is, that in the 
absence of some ambiguity in the statute itself, consideration 
of the legislative history is inappropriate. Committee reports 
and explanatory statements of Members of Congress in charge 
of legislation made in presenting a bill for passage, while a 
legitimate aid to the interpretation of a statute when its 
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language is doubtful or obscure, cannot control such interpre¬ 
tation. When taking the Act as a whole, the effect of the 
language used is clear to the court. Resort to legislative his¬ 
tory is inappropriate. Such aids are only admissible to solve 
doubt, not to create it. Wisconsin R. R. Comm. v. C. B. & 
Q. R. R. Co., 257 U. S. 563, 66 L. ed. 371; Hoeppel v. United 
States, 66 App. D. C. 71, 85 F. (2d) 237. 

In the case of Mackenzie v. Hare, 239 U. S. 299, 60 L. ed. 
297, the Supreme Court was called upon to consider a statute 
affecting the citizenship of a native-born American woman 
who married a foreigner. On behalf of the plaintiff it was 
urged that it was not the intention of Congress to deprive an 
American-born woman remaining within the jurisdiction of 
the United States of her citizenship by reason of her marriage 
to a resident foreigner. This contention was attempted to be 
based upon the history of the Act and upon the report of the 
committee upon which it was said the legislation was en¬ 
acted. Both history and report showed, it was contended, 
that the intention of Congress was solely to legislate con¬ 
cerning the status of citizens abroad. Speaking on this point, 
the Court said: 

Does the act invite or permit such assistance? Its 
declaration is general, “that any American woman who 
marries a foreigner shall take the nationality of her 
husband.” There is no limitation of place; there is no 
limitation of effect, the marital relation having been 
constituted and continuing. For its termination there 
is provision, and explicit provision. At its termination 
she may resume her American citizenship if in the 
United States by simply remaining therein; if abroad, 
by returning to the United States, or, within one year, 
registering as an American citizen. The act is there¬ 
fore explicit and circumstantial. It would transcend 
judicial power to insert limitations or conditions upon 
disputable considerations of reasons which impelled 
the law, or of conditions to which it might be con¬ 
jectured it was addressed and intended to ac¬ 
commodate. 
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Whatever was said in the debates on the bill or in j 
the reports concerning it, preceding its enactment or ' 
during its enactment, must give way to its language, i 
or, rather, all the reasons that induced its enactment ' 
and all of its purposes must be supposed to be satis¬ 
fied and expressed by its words, and it makes no dif- | 
ference that in discussion some may have been given j 
more prominence than others, seemed more urgent and 
insistent than others, presented the mischief intended j 
to be remedied more conspicuously than others. 

i 

A similar conclusion was reached in the case of Caminetti | 
v. United States, 242 U. S. 470. 61 L. ed. 442, in which the j 
court was called upon to consider and construe the White i 
Slave Traffic Act. In the course of argument and in the briefs | 
of counsel, it was contended that the Act was designed to j 
reach only commercialized vice and not des affaires de coeur. \ 
In support of this interpretation the court was asked to con- j 
sider the debates in both houses of Congress, reports of com¬ 
mittees, and the title of the Act. Particular reference was 
made to the remarks of the member of the legislature in 
charge of the bill. The court said: 

i 

Still, the name given to an act by way of designation 
or description, or the report which accompanies it, j 
cannot change the plain import of its words. If the j 
words are plain, they give meaning to the act, and | 
it is neither the duty nor the privilege of the courts j 
to enter speculative fields in search of a different j 
meaning. 

Reports to Congress accompanying the introduction j 
of proposed laws may aid the courts in reaching the j 
true meaning of the legislature in cases of doubtful j 
interpretation. (Citations of authorities.) But, as we | 
have already said, and it has been so often affirmed as j 
to become a recognized rule, when words are free from 
doubt they must be taken as the final expression of | 
the legislative intent and are not to be added to or 
subtracted from by considerations drawn from titles 
or designating names or reports accompanying their' 
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introduction, or from any extraneous source. In other 
words, the language being plain, and not leading to 
absurd or wholly impracticable consequences, it is the 
sole evidence of the ultimate legislative intent. [Cit¬ 
ing Mackenzie v. Hare.] 

Ill 

An inconsistent administrative interpretation of an Act is not 
effective to change the plain language of the Act, nor may 
such an interpretation be resorted to as an aid to construc¬ 
tion where the Act is unambiguous 

The argument under this point is analogous to the argu¬ 
ment under the preceding point. The legal principles govern¬ 
ing resort to administrative interpretations as an aid to the 
construction of the statute are the same. The Supreme Court 
has announced that administrative interpretation of a statute 
will not be resorted to in the aid of interpretation of such 
statute unless the construction involved is one of doubt, and 
those to be affected have relied on the practical construction, 
and rights have accrued by reason of such reliance. Stude- 
baker v. Perry , 1S4 U. S. 258, 46 L. ed. 528; Swift & C. 
& B. Co. v. United States, 105 U. S. 691, 26 L. ed. 1108. 

While it is true as alleged in paragraph 7 of the complaint 
(R. 3, 4) that from February 27, 1920, until August 4, 1938, 
overtime compensation was fixed on the basis of a regular 
day’s pay, the court may take judicial notice, however, that 
there was never any formal action on the part of the Secre¬ 
tary of the Treasury formally fixing the rate on that basis. 
In this respect it seems pertinent to point out that the appli¬ 
cation of the regular rate of pay in a computation of the 
rate of pay for overtime services is not necessarily an in¬ 
terpretation that the Secretary of the Treasury could not fix 
a different rate. There is no provision in the statute, either 
expressed or implied, that once a rate is fixed it cannot be 
changed. The fact that in October of 1936 Stephen B. Gib¬ 
bons, Acting Secretary of the Treasury, stated his interpreta¬ 
tion of the statute in a manner which conforms to appel- 
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lant’s interpretation is binding neither upon the present Sec¬ 
retary of the Treasury nor upon the court. The appellant 
implies that the present Secretary of the Treasury is bound 
to continue the interpretation given by Mr. Gibbons, even 
though the present Secretary may conclude that such in¬ 
terpretation does not comply with the proper exercise of his 
powers under the statute in the light of the present condi¬ 
tions of his office. Such is not the law. If it were, congres¬ 
sional action would be necessary on every occasion when 
change of circumstances or personnel directed that an admin¬ 
istrative officer make certain adjustments in the regulations 
controlling the administration of the matters committed to 
his care. 

In the case of Payne v. Houghton, 22 App. D. C. 234, an 
injunction was sought to compel the Postmaster General to 
admit complainants’ publications to the mails as second-class 
mail matter. The publications were known as the River¬ 
side Literature Series and, under the regulations of the Post 
Office Department, could be classified as periodicals and thus 
second-class matter. For a period of sixteen years such pub¬ 
lications had been classified as second-class matter. Com¬ 
plainants contended that, relying on this long-standing in¬ 
terpretation, commitments for future delivery had been made 
at prices founded on confidence in a continuation of that in¬ 
terpretation. This court said: 

The courts ought to, and do, give great weignt to the 
long-continued practice of an executive department, 
founded on the interpretation of a statute conferring 
powers and duties of administration, but never a con¬ 
trolling weight save in cases of doubtful construction. 
In view of the importance of general stability, the suc¬ 
ceeding heads of a department may well give greater 
weight than the courts to the decisions of their pred¬ 
ecessors, but they have a right to reverse a practice, 
even long-continued, when clearly convinced that it is 
founded on an incorrect interpretation of the law. 
Save in respect of a subject matter finally closed and 
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settled under the former practice, the decision on which 
that practice is founded contains no element of estop¬ 
pel or res judicata, as the doctrines thereof are ap¬ 
plicable in judicial proceedings. Were an attempt 
made now to reopen the question as to mail matter 
carried under the former permission, and collect ad¬ 
ditional postage, the question would be a very different 
one. 

IV 

The change in the rate of pay for overtime services was 
designed to meet existing conditions in the Customs Service, 
was based on sound administrative policy, and should not, 
therefore, be interfered with 

The practice of fixing overtime pay on the basis of regular 
daily compensation has had the effect of making the costs of 
lading or unlading at times other than the regular working 
hours vary widely in different sections of the country. The 
below-quoted excerpt from a memorandum which served as a 
basis for T. D. 49669 illustrates the inequality resulting from 
the former system and the reasons which were urged upon the 
Secretary for making the change complained of. 

Heretofore, the sums chargeable to private interests 
on account of overtime services performed in their 
behalf by customs officers and employees have been 
based upon the latter’s regular daily rate of com¬ 
pensation. Since the salaries paid to such customs per¬ 
sonnel vary widely depending upon divers factors such 
as the responsibilities involved in a particular posi¬ 
tion, the supervision exercised, whether part-time or 
full-time employment is required, the nature of the 
employment, etc., the charges to private interests for 
overtime services necessarily fluctuate accordingly. 

As an illustration of such fluctuation, let us assume 
(1) that a vessel is cleared on a Sunday at a small port 
on the Great Lakes by a deputy collector who renders 
part-time services for which he is paid $360 per annum, 
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and that (2) another vessel is likewise cleared on a 
Sunday by the deputy collector in charge of the Marine 
Division at New York who works full time and is com¬ 
pensated at the rate of $5,600 per annum. In the in¬ 
stance first cited the private concern would, under the 
Sunday double rate, be charged $2.00 while in the sec¬ 
ond case the charge w’ould be $31.10. However, in 
neither of the cases instanced can it be fairly said that 
the charge was reasonable. The wide difference in 
charges in comparable cases has occasionally resulted in 
complaints in the past. 

With a view’ to minimizing such complaints and in 
order that the charges for overtime work may be rea¬ 
sonable and more nearly proportionate to the value 
of the service rendered, there has been drafted a pro¬ 
posed amendment to article 1244 of the Customs Reg¬ 
ulations of 1937, which, if adopted, will fix the daily 
rate of extra compensation for overtime services of 
customs personnel within a range extending from a 
minimum of $5.00 to a maximum of $S.00. 

i 

This excerpt is from a memorandum opinion from the office j 
of the Chief Counsel of Customs dated June 6, 1938, entitled 
“Memorandum Opinion Re Rate of Extra Compensation for 
Overtime Services of Customs Offices and Employees,” of 
which the Court may take judicial notice, inasmuch as it 
is a step in the Departmental proceedings. United States v. 
Brewer-Elliolt Oil & Gas Co., 249 Fed. 609, 619 (D. C. W. D. 
Okla. 1918); Red Canyon Sheep Co. v. Ickes, 98 F. (2d) 308, 
69 App. D. C. 27, 31 (1938); Knight v. United States Land j 
Association, 142 U. S. 161, 169 (1891), 35 L. ed. 974. 

CONCLUSION 

In view* of the circumstances, it seems that the interpreta¬ 
tion of the statute in question presently adopted by the Sec¬ 
retary of the Treasury is one w’ithin his discretion, is correct, 
and is the only reasonable interpretation which can give effect 











